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Tax Problems in the Light of the 


Recovery Program 


By Paut HaAenset, LL. D.* 


I. GENERAL OUTLOOK 


HE necessity for a thorough revision of the 

American Tax System is beyond doubt. What- 

ever we may think of the New Deal, sooner or 
later it will require a considerable increase in the 
existing tax resources. Even if we 
take it for granted that a new era of 
prosperity is coming back in the 
near future, a general overhauling 
of the existing tax system is badly 
needed. At any rate, the nation 
cannot long endure the chief tax of 
the country, the obsolete general 
property tax. 

No reform of public finance will 
be satisfactory unless it solves the 
most difficult problem of a rational 
state and local taxation and coor- 
dinates the whole system of the 
Federal, state and local taxation. 
Partial or non-coordinated reforms 
will only create additional chaos 
and perpetuate the numerous evils 
of the present system. 

With respect to public finance, 
the New Deal is based chiefly on 
the assumption that during the 
depression — supposed to be of 
short duration — the governmental 
expenses should be covered mostly 
by public loans. It is considered 
that loans will have a much milder effect on the 
economic life during the strained period of depres- 
sion than taxation, whereas at a later and a more 


_*Professor at Northwestern University (since 1930), formerly at the 
Universities of Moscow, Russia (1903-28) and of Graz, Austria (1929-30) ; 
temporarily lecturer at the London School of Economics (1928) and 
University of Chicago (1929); honorary Doctor of Munich University ; 
in Tsarist_times, member of the Council (Board of Directors) of the 
Imperial Bank of Russia; under the Soviet regime, president of the 
Financial Section of the Institute of Economic Research and economic 
consultant to the Commissariat (Ministry) of Finance and other institu- 
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prosperous time repayment of the borrowed money 
will not present any great difficulty. 


Economically there is some fallacy in this assump- 
tion. There is no great difference in the economic 
consequences of raising the enormous additional 
revenue by means of loans or by 
means of taxation. In both cases 
all depends entirely on how the re- 
covery expenditure is going to be 
applied: if the money will be spent 
on projects which are going to in- 
crease future national wealth and 
national income, the raising of ad- 
ditional governmental revenue will 
be perfectly justified; if not, loans 
will be just as detrimental as in- 
creased taxation in their present 
and future consequences. The ques- 
tion whether we should issue loans 
or apply taxation is chiefly a politi- 
cal problem. If the population has 
sufficient money to subscribe to 
public loans, it certainly has suff- 
cient money to pay the same amount 
in taxes. At any rate, the govern- 
ment might have prescribed a com- 
pulsory loan which in substance 
would have meant only one of the 
many possible varieties of taxation. 
Or, by applying currency inflation 
the government might have simply 
redistributed national wealth and income, and there- 
by have resorted to a very rude and exceedingly 
unjust form of taxation. Politically, a sudden in- 
crease in taxation—for instance, a high capital levy 
for the recovery plan—might have provoked con- 
siderable opposition and fiery criticism of the whole 
program. Consequently, any administration would 








tions in Soviet Russia; author of numerous books and articles on public 
finance in Russian, German, English, French and Spanish. 
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have been inclined for political reasons alone to use 
much milder forms of raising revenue and to throw 
the ultimate burden of the heavy expenditure on 
future generations. ' 


Nevertheless, in the peculiar American conditions, 
raising of enormous additional revenue by means of 
loans without any adequate recourse to taxation 
presents grave perils. All these new loans are free 
from Federal, state and local taxation and create 
artificially a large class of privileged tax-exempt 
citizens of the “rentier”’ type. This class will nei- 
ther pay its fair share in the future reimbursement 
of the recovery loans nor feel the imminent rising of 
the tax burden to the full extent. At the same time 
it may be questioned if the interest rate which is 
offered is as a rule not too high, considering the tax 
privilege. I am inclined to plead for the immediate 
abolishment of the tax-exempt privilege in all new 
public loanst (a new attempt to that effect should 
be made in Congress) and for the lowest possible 
rate of interest even at the risk of comparatively 
feeble and slow response from the public. 

Large new governmental borrowing—if the 
proceeds are not reinvested in remunerative and self- 
liquidating government projects—has its great dis- 
advantages: it constitutes a serious competition with 
private industrial investment and thus hampers the 
whole recovery progress. The richer a citizen is, the 
less incentive he has under the circumstances to 
reinvest his savings in industry, because the tax ex- 
emption privilege makes subscription to govern- 
mental loans ever so much more profitable to him 
as the amount of his tax-exempt income rises. On 
the other hand, the enormous accumulation of idle 
funds would have compelled the public to look for 
every kind of new investment in trade and industry 
if these funds had not found an easy and comfortable 
outlet in form of governmental loans. The more 
the Government will have recourse to borrowing, 
the less private initiative will have any interest in 
seeking new investment. The higher the interest 
rate (including tax-exemption) which the Govern- 
ment is willing to offer, and the more bonds it issues, 
the lower will be the price of industrial shares with 
all the econcmic consequences of such a situation. 
The enormous overissue of public bonds for too high 
a price, all over the world after the war, to a great 
extent is responsible for the slack of industrial in- 
vestment and for the present-day depression. 

Proper absorption of unemployment will need new 
extensive kinds of industry, trade and transporta- 
tion. There is not the slightest doubt that at the 





1 The well known French economist Gaston Jéze considers even that 
no promise to free from future taxation any government bond is valid, 
because future generations cannot be deprived of the right to arrange 
their tax system as they see necessary and they are not bound to rec- 
ognize tax privileges of any class. Special taxes on bonds only would 
be illegal, however, as tending simply to reduce the rate of interest or 
the value of the bond. In general, the tax exemption for government 
bonds from a general income tax (which taxes the total income of a 
citizen and never the separate parts of his income just as with refer- 
ence to the death taxes the amount of securities invclved is simply the 
measure of the tax) may be considered as a legal anomaly. The in- 
consistencies in the prohibition against taxing Federal instrumentalities 
and state bonds in the United States are apparent, and the whole prob- 
lem needs revision. Should a new attack on the constitutionalitv of the 
tax exemption from income tax fail or a constitutional amendment to that 
effect be unduly protracted, the government has the legal right to call 
all outstanding tax-exempt bonds for redemption by means of a con- 
version. See the official estimate of tax-exempt securities in the United 
States in the “Statistical Abstract of U. S.,”’ 1933, p. 196. 
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present time humanity is on the eve of most start- 
ling new inventions and discoveries which will not 
only radically change our conditions of life but cre- 
ate new needs, new demands, and new employment 
in much greater quantities than the era of automo 
bile, radio, canned food, etc., has created. The Gov- 
ernment should encourage all kind of research and 
invention and establish numerous institutes of re 
search which would facilitate further progress and 
make the “cost of invention” cheaper (patent rights, 
etc.). 


The actual application and introduction of new 
inventions will need private initiative, private ven- 
ture and private speculation, however. Many new 
inventions are doomed with considerable losses to 
their promoters, many will survive after years of vain 
efforts, many will be universally accepted only after 
a strenuous fight with competing vested interests 
or as a result of a gradual education of the consum- 
ers. No government could or should remain the sole 
or the chief arbiter of what the population needs or 
of what is “useful” or “necessary.” The people 
may show greater interest for lipsticks, sports and 
movies than for books, theatre or automobile, and 
vice versa. 


Only unlimited private initiative can properly dis 
cover the actual demands in a nation. The necessity 
of laissez faire is now greater than at any time in 
human history, along with governmental activity 
and rigid regulation in many fields of economic life. 
Only very naive people can advocate national econ 
nomic planning @ la Marx, Engels or Lenin for a 
modern industrial community. Of course, many 
modern writers extol the national economic plan 
ning idea simply because they prefer a socialistic or 
communistic order on principle, and they must feel 
that national economic planning without a socialistic 
order is unthinkable. 


The Marx-Lenin theories and socialist-communist 
teachings are too obsolete for a modern industrial- 
ized nation. We cannot blame them because no 
body has ever launched any theory in any field of 
human knowledge which was able to survive for any 
length of time. The Marxian ideas may capture the 
imagination of the masses, however, and receive an 
actual compulsory application in a democracy or in 
a community of “proletarian dictatorship.” This 
will mean a downright blow to true economic and 
social progress. 


We should not imply from this that the modern 
government should not interfere in the economic 
process or should not enter any business. The de 
mands on government will certainly increase, and, 
with the development of city life, the cooperative 
supply through governmental agencies will prove to 
be the cheapest and most rational way. The govern- 
ment supplies us with free education, free police 
protection, free roads, free playgrounds, etc., etc. 
Mr. Dudley C. Meyers, Commissioner of Public 
Works, Oak Park, Illinois (Jl. Mun. Review, April 
1934), has given a few very interesting illustrations 
of the cost of municipal services in his sufficiently 
advanced community with a population of approxi- 
mately 66,000: per capita the cost of police service 
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is 21 cents a month; fire department, 15.5 cents; 
garbage removal, 6 cents; ashes and rubbish removal, 
7 cents; street lighting, 8.5 cents; care of trees in this 
community where trees are one of the chief assets, 
1 cent; health protection, 2 cents; streets, 12 cents; 
playgrounds, 5.5 cents; library, 6 cents; water, 12 
cents. All these services together cost an average 
citizen less than a dollar a month. Only through 
cooperation in a community as a governmental sup- 
ply can all these important and vital services be 
rendered as cheaply as that. 


Why not enlarge the services of the community? 
For instance, with centralized medical help, social 
assistance, legal advice, family allowances, popular 
entertainments, sports, etc., even on broader lines 
than they are provided in many other countries ?? 
\Vhy not supply the less fortunate citizen with cheap 
housing and cheap public utilities, thus guarantee- 
ing a decent existence to everyone? Is not America 
rich enough and governmentally capable to do this 
and to give to every citizen a certain necessary miini- 
mum of existence, thus enabling particularly the 
labor class to attain a normal living wage? This 
condition is more important than a mere legal en- 
actment of a standard minimum wage. 


Many governmental outlays for public services 
now rendered are absolutely insufficient. A city of 
the size and importance of Chicago has a police force 
of only 6,478 men, with a total expenditure of 
$12,706,108 in 1932, or about only $3.70 per capita a 
year. Although the financial burden of such an ex- 
penditure of only one cent a day per head of popula- 
tion is negligible, the police force cannot be increased 
because of lack of public funds in one of the richest 
cities in the world. The terrible results of this situa- 
tion are known to everybody, and losses from crime 
are enormous. 


Unemploynient relief and the public works task 
will present a difficult and costly problem for years 
to come. Gradual absorption of unemployment 
through revival of new investment and of foreign 
trade will take place automatically if the govern- 
ment will net interfere too drastically with normal 
business activity. Let us hope that the Govern- 
ment will not adopt the silly “modern” slogan of 
production “for use and not for profit” (no produc- 
tion in the capitalistic world is done for profit which 
is not for use also, and, as a rule, the more there is 
“use” the greater is the profit*) or the general eco- 
nomic planning theory, especially with the ultimate 
view of encouraging further free expansion of in- 
vestment and of new inventions. It is unbelievable 
that the general economic planning idea should have 
found many followers in a country as developed 
industrially as the United States, where the Gov- 
ernment was never able to solve properly the com- 
paratively simple and obvious problem of a normal 
public budget planning alone. 


With reference to the unemployment problem, I 
am inclined to think that the proposal of an artificial 





2Cp. the new important publication »f the International Labor Office: 
International Survey of Social Services, Geneva (New York, World 
Peace Foundation), 1933, which gives a detailed description of social 
services in 24 countries. f 

I would not have mentioned this slogan if I had not heard it re- 
peated constantly; even eminent persons aspiring for high positions like 
\Ir. Upton Sinclair have heen reported to favor it. 
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reduction of hours of work and the introduction of a 
30 or 36 hours’ week is an unsatisfactory method of 
increasing employment. This will make the cost of 
production abnormally high and thus undermine 
the American capacity of competing with foreign 
countries or reduce in a long run the chances for a 


higher wage, or make creation of new industries 
more difficult. 


At any rate, we should try to approach the prob- 
lem from some other angles, viz., (1) proclaim com- 
pulsory vacations with pay (for instance, a two or 
three weeks’ vacation for every year of service) ; (2) 
introduce old-age pensions, thus eliminating old peo- 
ple from industry; (3) encourage the back-to-rural- 
life movement; (4) reduce women’s employment 
(shorter week; prohibiting certain professions to 
women; old age pension at a lower age; maternity 
and nursing aid and assistance for babies and in- 
fants; family bonuses for married civil servants, 
etc.) ; (5) raise the age at which youth will be per- 
mitted to enter trade and industry; if we could, 
partly by creating numerous scholarships, keep all 
the youth below 21 or 22 in high schools and col- 
leges (there are about 5,000,000 people gainfully 
occupied below this age according to the census of 
1930), we could substantially reduce the existing 
unemployment. 


The considerable extension of governmental ac- 
tivity and the development of social services will 
no doubt necessitate a large increase of financial 
resources, particularly in form of taxation. 


With reference to the guiding principles on which 
the Federal, state and local taxation should be based, 
the recent development in the whole structure of 
public expenditure, the enormous role of public 
finance in the nation’s economy (it absorbs as much 
as 25-30 per cent of the national income), the new 
social conditions and the changed distribution of 
national wealth and income require a revision of 
former elementary viewpoints and theories. 


In former times when the chief item of nations’ 
expenditure consisted of appropriations on army and 
navy and the total of governmental expenditures 
amounted to a negligible percentage of the nation’s 
income, there was no need to bother much with the 
ways and means of collecting the necessary revenue. 
The tremendous rise of expenditure on education, 





4 At the present time it happens that fathers receive the unemployment 
dole while their minor chilcren are taking jobs. The catastrophal situa- 
tion of unemployment may call for drastic legislative measures. If we 
assume the necessity of keeping the youth from entering trade and 
industry at the age below 21, we probably will be compeiled to apply 
some measures which may be repulsive at the first sight to American 
sentiment’ it may be necessary to enact that any citizen before he will 
be permitted to take for the first time a job in trade or industry has to 
serve the community (‘community service” for the general welfare 
similar to the compulsory military service for war purposes) at least: 
(a) one year—tor graduates of colleges and universities; (b) two years 
—for high school graduates and (c) three years—for those with ele- 
mentary education. This would encourage the stay at school and 
direct the “community service conscript” to serve the nation in the 
fields of social work; research, education and library service; care of 
children, poor, sick and crippled persons; fight against lawlessness and 
crime; statistical work; traffic regulation; reforestation; road construc- 
tion; cleaning cities and villages; mosquito and insect pest abatement; 
forest protection; plant quarantine; geological surveys; frontier and 
coastai service; military service; factory insnection, etc., etc., without 
competing with the existing employment. Public works in this con- 
nection should employ chiefly young men of this category under the 
guidance of exnerienced supervisors recruited from the unemployment 
ranks. Constitutionally and politically such a plan may be questioned 
greatly, but it is certainly less revolutionary than many of the modern 
social plans, 
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highways, social welfare and economic development 
has profoundly changed the whole situation. 


The actual distribution of national income serves 
as a natural basis for devising the distribution of the 
tax burden in a nation. 


In the United States the labor income (salaries 
and wages) constitutes the chief item in the nation’s 
income, viz., 64.5 per cent of the national income in 


1932. 


The distribution of national income in U. S. may 
be seen from the following table taken from the U. S. 
Senate Document 1934 No. 124: “National Income, 
1929-32,” p. 14. 


THE weet geo hte OF NATIONAL INCOME IN WU. S&S. 
IN 1929-32 IN MILLIONS OF DOLLARS 


Percent — 
of the 
income 1929=100 
in in 
1929 1930 1931 1932 1932 1932 
1. Labor Income: 
(Salaries and 
Wages) ...... 52,793 48,582 40,896 31,533 64.5 59.7 
2. Property Income,® 
viz., including: 12,206 12,226 10,498 8,472 17.3 69.4 


Dividends ..... 5,964 5,795 4,313 2,588 5.3 43.4 
Interest ...... 5,677 5,815 5,649 5,491 11.2 96.7 

3. Entrepreneurial in- 
come, viz.: 16,136 14,602 11,853 8,890 18.2 55.1 

Net rents and 
royalties .- 4316 3475 2,752 1,865 3.8 45.3 

Entre>reneurial 
withdrawals . 12,020 11,127 9,102 7,024 14.4 58.4 


Total income paid 
out: 81,136 75,410 63,247 48,894 100.0 60.3 


~ @ Includes also net balance of international flow of property incomes. 
Totals do not add up exactly. 

The per capita income of employees in 1932 was 
$1,199 ($1,475 in 1929); the total number of em- 
ployees has decreased considerably, viz., from 
35,205,000 persons in 1929 to 25,453,000 persons in 
1932. The total of wages and salaries received by 
individuals reporting net income over $5,000 a year 
constitutes only a small fraction ($2,072,000,000 or 
6.8 per cent of the total (about $31,500,000,000). 

The per capita income received by entrepreneurs 
(business enterprisers) declined from $1,333 in 1929 
to $810 in 1932, the total number of entrepreneurs 
being 9,020,000 in 1929 and 8,677,000 in 1932. 

The greater part (58.4 per cent) of dividends 
($2,588,000,000) is received by individuals reporting 
net income over $5,000 a year, but the total of divi- 
dends constitutes a rather small part of the total 
national income (5.3 per cent) and has declined 
abruptly during the depression. 

The income received in form of interest remained 
practically constant during the years 1929-32. A 
large proportion of interest income is received by 
insurance companies, etc., and devolves ultimately 
to a considerable extent to people with an income 
below $5,000 a year. 

It is probable that there has not been any great 
shifting in the distribution of national income in the 
subsequent years 1933-34, but any comparison 
would present considerable difficulties, especially 
with reference to the lower purchasing power of the 
dollar and to the influence of depreciation on differ- 
ent groups and classes of population. 

We can reasonably draw the following conclusions 
for the future financial policy of the Government 
from this study of the distribution of national income. 
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(1) The wages’ and salaries’ group being the 
chief recipient of national income must naturally 
contribute a considerable part of the nation’s tax 
bill. Of course, the tax system should not burden 
recipients of particularly low incomes. This will 
depend on the future policy of governmental expend- 
iture, however: the more the government (Federal, 
state and local) increases its expenditure which 
benefits the masses, the more it will be compelled 
to get some equivalent from those directly bene- 
fited. The communal services, centralized medical 
help, old age pensions, improved housing, education 
and many other social expenditures of the modern 
community must be paid for by all classes, including 
the chiefly benefited wages’ and salaries’ group, just 
as this group pays for all privately dispensed com- 
modities and services they consume or use. If the 
government supplies the population with its services, 
this can be justified only on the grounds of greater 
efficiency or the advisability of a centralized serv- 
ice; otherwise it must be left to private industry 
where it will be paid for by the population in the 
ordinary supply and demand form. 


(2) The interest incomes have suffered the least 
during the depression and might have been com- 
pelled to contribute a larger share in the nation’s tax 
bill. The devaluation of the dollar has imposed a 
considerable and probably an unduly high burden 
on the interest incomes, however. It may be even 
contended that measures of direct refinancing and 
conversion would have served.the nation and the 
parties affected in a better and fairer way than the 
depreciation of the dollar by means of an artificial 
inflation (cp. the German laws concerning compul- 
sory debt revision). In this connection, a compul- 
sory general conversion of all tax-exempt securities, 
removing the exemption, might have been applied; 
this would have certainly meant a less revolutionary 
measure than the abolition of the gold clause. 


(3) Agriculture has been affected by the depres- 
sion in a most drastic and peculiar way: it did not 
reduce its production or the number of people en- 

gaged, but the income produced has declined terrifi- 
cally, namely, from $7,538,000,000 in 1929 to 
$2.232,000.000 in 1932. Any artificial increase in 
prices of agricultural produce will not substantially 
alter the economic position of the farmers and their 
capacity to pay taxes and debts. From March 1933 
till March 1934 farm product prices advanced 52 per 
cent, whereas the prices paid by the farmers ad- 
vanced 20 per cent, but this does not give the correct 
picture of the tax problem involved. In 1913 the 
income from 3 acres was required to pay taxes on 
100 acres of land, while in 1929 the income from 9 
acres was required and in 1933 the tax burden was 
reduced to 6 acres, according to one estimate. Con- 
sidering the great advantages of keeping the rural 
population on the farms and the low average com- 
pensation in agriculture,> much more radical meas- 
ures in alleviating the tax burden of the rural 
community are necessary. Perhaps the solution of- 
fered in the British Local Government Act of 1929 





5The per canita entrepreneurial withdrawal in agricultural declined 
from $812 in 1929 to $424 in 1932 and the per capita income of agri 
cultural employees declined from $648 to $352. 
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where the national Treasury assumed the whole bur- 
den of local taxation of agricultural property should 
be adopted in the United States also. 


In this case, instead of processing taxes and farm- 
er’s compensation, the local taxes on farmers to the 
extent of their payments in the preceding year would 
be paid by the national treasury for those of them 
who comply with the AAA or with similar enact- 
ments instead of direct bonuses. 


On the other hand, the debt problem (only 40 
per cent of the American farms are burdened with 
mortgages) can be solved in the direction of revision 
and moratoria, as it has been done in Germany. 


(4) In times of prosperity and of considerable 
profits to the capitalistic class a policy of high direct 
taxation is advisable. In times of depression par- 
ticular care should be given to the idea that direct 
taxation should not be over-stressed—with a view 
to encouraging trade and industrial activity—and 
indirect taxation must necessarily be widened par- 
ticularly for defraying expenditure on the social 
services. At any rate, the above mentioned statistical 
data on national income show that the income received 
by individuals reporting net income over $5,000 de- 
clined from $11,373,000,000 in 1929 (from salaries, 
$5,179,000,000; from dividends, $4,247,000,000; from 
interest $1.298,000,000; from rents and royalties, 
$649,000,000) to $4,280,000,000 in 1932 (viz. : from sal- 
aries, $2,072,000,000 : from dividends, $1,513,000,000 ; 
from interest, $535,000,000 ; from rents and royalties, 
$160,000,000), whereas the total income of individ- 
uals reporting net income below $5,000 a vear de- 
clined from $40,560,000,000 in 1929 to $26,245,000,000 
in 1932. These figures show that at the present 
time even a very substantial increase in taxation of 
the richer stratum of American income recipient 
population (over $5,000 a year) will add very little 
to the total they pay already in taxation. The 
total tax bill of the nation will not be less than 
$10,000,000,000 a year (see below); therefore, this 
richer stratum of population can be expected to 
cover only a very limited portion of the total, per- 
haps not more than 20 per cent even if we assume 
that taxation will be as high as 50 per cent on the 
average, i. e., reaching an absurdly high rate. 

Of course, many politicians will be inclined to 
plead for confiscatory rates on high incomes with a 
view to “redistributing national wealth and income.” 
This will not solve the problem of balancing the 
nation’s budget, however. Even if we were to 
confiscate in the United States the total actual entre- 
preneural income produced by all about 8,700,006 en- 
trepreneurs (including about 5,800,000 farmers), i. e., 
about $4,000,000,000 and the total actual property 
income (dividends and interest), i. e., about 
$8,500,000,000, or a total of about $12,500,000,000 in 
1932, it will barely suffice to balance the normal 
annual public budget of the nation. 

Generally speaking, confiscation of all private 
property is not going to solve the problem, it is only 
appropriation of the national income that matters. 
Confiscation of all bonds, shares, banking deposits, 
factories, houses and land is of no use for the Gov- 
ernment unless the income from all this property is 
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preserved. This presupposes the same efficiency, 
care and interest in extracting income by govern- 
ment officials as is displayed by present property 
owners plus the remuneration of the new burocracy 
and plus the costs of keeping alive the disowned 
class (unless the latter including their children will 
simply be annihilated). 

On the other side of this extreme is the possibility 
of taxing the owner class to such an extent as not 
to impair its interest in preserving the source and 
especially as not to endanger the stimulus for further 
investment. This is the most important considera- 
tion for the future. The present administration and 
the political parties will do a great service to the 
community if they will clearly and unequivocally 
state their plans and intentions in this respect, or 
else, any uncertainty or mere lack of confidence will 
discourage enterprise and further investment in the 
new fields, which is a conditio sine qua non for na- 
tion’s economic recovery. Instead of new invest- 
ment, the capital will flow into purely speculative 
fields, or into tax-exempt securities, or will be 
hoarded, or will escape abroad. 


One conclusion may be absolutely certain, how- 
ever, namely, that the tax system should not be used 
as a means of redistributing national wealth and in- 
come. Taxation is not the proper means to this end. 
We may destroy the whole tax machinery (a bitter 
and determined fight of the taxpayers may be more 
successful than the efforts of the Treasury) and 
achieve very little with reference to better distribu- 
tion of national wealth. If the nation has a very 
unequal distribution of income (the United States 
is a country with much happier conditions in this 
respect than many other capitalistic countries), the 
chief efforts of the legislature and of public opinion 
should be directed towards the mitigation and the 
final elimination of iniquitous conditions. It is 
much better for the state to guarantee the exploited 
classes more human conditions, to protect their 
rights of proper bargaining and to help them in their 
existence by adequate social and labor legislation 
than to let the rich enrich themselves in a monstrous 
way and afterwards to squeeze out of them their 
swollen profits by means of high taxes. The. tax 
system should never be a financial sponge of this 
kind, or else it will be easily destroyed with no ad- 
vantage to the community. The Western European 
nations had the sad experience that excessive taxa- 
tion and the extreme application of the “Soak the 
Rich” principle has destroyed confidence and dam- 
aged the whole tax machinery. Therefore we are 
witnessing now everywhere, in England, France, 
Italy, Germany and elsewhere, a retreat from the 
policy of an excessive direct taxation. On the other 
hand, we know that Soviet Russia after having abol- 
ished all capitalistic classes was compelled to throw 
the whole burden of her enormously high taxation — 
on the toiling masses themselves by means of a 
practically single-sales tax on all commodities.* Ap- 
plying high taxation, the Soviet Government reasons 

8In the Soviet budget for 1934 the general sales tax yields the 
stupendous sum of 29.227,790.000 rubles or about 172 rubles (or about 
$115 at the official rate of exchange) per capita a year, for a ponulation 
as poor as the Russians are. All necessities of life are taxed heavily, 


for instance, the sales tax on flour is 8 percent, on eggs—12 percent, 
on the footwear—17 percent, etc. 
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quite logically that as compensation they are — 
ing enormous sums on social services, “useful” i 
vestment (as they understand it), and on aan: 
this expenditure has to be paid for by those who are 
directly benefited by it, however. As a general prin- 
ciple we may accept the standpoint that indirect 
taxation, throwing the burden on the masses, may 
not be disapproved if the proceeds are applied for 
important social services and are designed for the 
improvement of social conditions. Moreover, it is 
much more rational not to fear the expansion of in- 
direct taxation if this remains the only solution of 
finding the necessary funds for financing important 
social legislation than just simply to reject socially 
useful expenditure under the pretext of the “insuffi- 
cient revenue” and of the “strained position of the 
treasury.” 

The depression and the unemployment situation 
may call for some special devices in taxation to help 
the situation. In this respect special tax reductions 
may be enacted for all new investments (new hous- 
ing, new construction, etc.). The European special- 
ists (for instance, Professor Wilhelm Andreae) have 
long before the depression advocated that there 
should be a discrimination in the taxation of income 
derived in the form of a pure property income con- 
sumed by the recipient and of income in form of 
entrepreneurial income which is applied for further 
reinvestment: there should be a much lower rate 
of taxation for reinvested income in comparison with 
a tax on income spent in consumption. There are 
considerable technical difficulties in the practical ap- 
plication of this principle, however. To a certain 
extent it is a revival of the old proposal of a single 
tax on expenses (Pfeiffer). Partly this has been 
achieved in great many countries by the introduction 
of a general sales tax, but the latter presents con- 
siderable technical difficulties and often leads to 
abuses and cheating of the treasury. 

There might be enacted a system of income tax 
reductions, stimulating reemployment, e. g., in- 
creased deductions from gross income for salaries 
and wages paid to newly employed labor. For in- 
stance, 50 per cent of wages and salaries for newly 
employed labor might be accepted as additional de- 
duction from gross income in computing the amount 
of net income for income tax purposes. This rule 
could be administered without serious technical diffi- 
culties or abuses and would undoubtedly serve as 
an efficient stimulus for increasing employment. 

There seems to be little hope for a reduction in 
the total amount of public expenditures. A revision 
of all items of public spending in Federal, state and 
local administration has to be made, and much will 
depend on the willingness of the general public, the 
press and the learned to act in this direction. Un- 
fortunately, the old belief that the fight against gov- 
ernmental waste will be greatly encouraged by the 
mounting of the tax bill does not work in real life: 
everybody is trying to shift the burden on some- 
body else and to get as much as possible from the 
Government. The old principle of “no taxation 
without representation” has died out since the intro- 
duction of highly progressive direct taxes, and, un- 
fortunately, it is hopeless to revive it. 
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Much can be achieved by fighting against many 
forms of duplicate administration and by consolidat- 
ing numerous spending authorities, especially in the 
local government. A considerable increase of public 
expenditure will be needed for crime abatement, un- 
employment relief and social services. Inflation may 
compel an increase in the official salaries’ bill. In 
this respect it would be more rational to apply, in 
the first instance, family allowances and special pen- 
sion bonuses than all round increases of salaries. 

The system of taxation cannot be viewed without 
any reference to the policy of governmental borrow- 
ing. If the subscription to government loans is con- 
centrated in the hands of the richer stratum of 
population and the nation levies mostly indirect 
taxes, the economic and social consequences of such 
a policy may be different from those in a country of 
a “democratic” subscription. In the United States 
the postal savings business is surprisingly inade- 
quate, the number of depositors is abnormally small 
and the balance on deposit simply negligible in the 
total of bank deposits of the nation. 


The masses of population need a safe and suffi- 
ciently profitable investment, at least as much as the 
highest rate of interest in safe investments can war- 
rant. A highly developed postal savings system, so 
well organized as, for instance, in Austria, will not 
only render great service to the American commu- 
nity but help the government to administer the whole 
system of Federal, state and local public debt. The 
union between the Treasury and the postal savings 
banks will allow use of popular savings to the full 
extent for public debt purposes, because no “run” on 
the government savings banks is dangerous: an un- 
limited issue of paper currency for the repayment of 
small savings deposits will hardly ever be harmful 
to the currency and confidence can easily be restored 
without delay. For this purpose the Secretary of 
the Treasury should be empowered to issue paper 
currency for any amount necessary for the repay- 
ment of postal savings deposits. On the other hand, 
direct subscription to governmental loans (in form 
of “entries in the official register of inscribed bonds,” 
or in form of “national savings certificates,” as is done 
in England, or in form of government bonds acquired 
through, and kept in safe by, the postal authorities 
free of charge, etc.) may be done by postal offices 


to the great advantage of the public and the govern- 
ment. 


At the same time the total system of state and 
local borrowing should be revised. To my mind, 
the creation of a centralized bank for this purpose on 
the lines of the Crédit Communal in Belgium would 
be the most advisable course. This is a cooperative 
bank of municipalities and other communes issuing 
bonds which have partly a guarantee of the national 
government (the grants of the national government 
to the communes serving as a first mortgage) and 
partly the (restricted) guarantee of the participants. 
There is no compulsion in joining such an institu- 
tion, but its great advantages have made it very 
popular. A similar institution in the United States 

(Continued on page 574) 


"Cp. the inscriptions in the “Grand Livre de la dette publique’’ in 
France and, in general, the article Staatsschuldbuch by Prof. v. Schanz 
in the Handwérterbuch der Staatswissenschaften. 
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Tax-Free Reorganizations Without 
Control of the Transferee 


By J. S. SEIDMAN * 


uprooted for re-examination principles appli- 
cable to tax-free reorganizations that were 
theretofore regarded as gospel. As a result, the 
serenity of the pre-existing scene was ruffled, if not 
completely upset by darts from cases like the Minne- 
sota Tea Company, 28 B. T. A. 591, that hurled such 
precepts as these: For tax-free reorganizations to 
exist, there must be the following— 
(1) The transferee must be in con- 
trol of the transferor immediate- 
ly after the transaction. 
(2) The transferee must not con- 
tinue in existence. 
(3) The transaction must not be a 
“sale”. 
The line of decisions is not clear-cut 
nor particularly consistent, especially 
in the face of earlier decisions not 
expressly overruled or modified. It 
is difficult to deduce, for example, 
whether in the trio of items just 
listed, (1) need be present if (2) 
and (3) are satisfied. However that 
may be, it is the thesis of this article 
that the “Old Deal” was the sound 
one, and that the element of con- 
trol or continued existence has no 
necessary place in the determination. 
To give the discussion concrete 
picturization, we will suppose this 
transaction: Corporation B, desir- 
ing to acquire all the assets of 
Corporation A, plans, enters into, 
and consummates an agreement with Corporation A, 
whereby Corporation A conveys its assets to Cor- 
poration B for a small fraction of the common stock 
of Corporation B, After the transaction, Corpora- 
tion A is not in control of Corporation B, or vice 
versa. Corporation A continues its corporate status 
with its sole asset, that of common stock in Cor- 
poration B. 


Under the Board’s decisions, it would appear that 
the transaction would be held to be taxable. (This 
applies to the 1924-1932 Acts. There have not, of 
course, been adjudications under the 1934 Act, and 
besides, the 1934 Act contains a change in the defini- 
tion of reorganization that puts a different com- 
plexion on the problem.) It is submitted that under 
the language of the statute, the transaction reposes 
snugly within the boundaries of tax free reorganization. 

In order to get down to essentials, we will assume 
that if the transaction comes within the statutory 
definition of reorganization, all the other ingredients 


TN ee SO long ago, the Board of Tax Appeals 





* Of Seidman & Seidman, Certified Public Accountants; also member 
of New York Bar. 
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exist to eventuate in the absence of tax liability. 
Accordingly, attention need be focussed only on the 
following part of the law: 

The term “reorganization” means (A) a merger or con- 
solidation (including the acquisition by one corporation of 
at least a majority of the voting stock and at least a 
majority of the total number of shares of all other classes 
of stock of another corporation, or substantially all the 
properties of another corporation), or (B) a transfer by a 
corporation of all or a part of its assets 
to another corporation if immediately 
after the transfer the transferor or its 
stockholders or both are in control of 


the corporation to which the assets are 
transferred, or * * * 


Now let us betake ourselves to 
the trichotomy of previously listed 
goblins that threaten the hypotheti- 
cal transaction with tax liability, and 
see how they sequentially fare in 
actual combat. 


Control of the Transferee 


Part (B) of the statutory defini- 
tion is the only segment where con- 
trol is expressly made requisite. To 

_inject it into part (A) is to confound 
the two and destroy their disjunctive 
aspects. The respective provinces 
of (A) and (B) were clearly ex- 
plained in G. C. M. 1753, VI-1 C.B. 
138, and adopted in Green, 24 B.T.A. 
719, as follows: 

Section 203 (h) (1) (A) is not incon- 
sistent with Section 203 (h) (1) (B). 
One supplements the other. For ex- 

ample, a transfer of all the assets of a corporation consti- 

tutes a reorganization under the second part of definition 

(a) irrespective of the element of 80 per cent control de- 

manded by definition (B). Again a transfer of but a part 
of the assets of a corporation can never, of itself, result 
in a reorganization under Section 203 (h) (1) (A), but it 

does result in a reorganization under Section 203 (h) (1) 

(B) if there is present an additional element, namely, im- 

mediate control of the transferee corporation by the 
transferor or its stockholders, or both. 

See also Ways and Means Comm. Rept. on the 1924 

Act, the first to add part (B), 68 Cong., Ist Sess., H. 

Rept. 179, p. 16. 


The Board itself discerned the meat in the cocoa- 
nut so far as part (A) is concerned in the rather 
recent case of Mead Coal Company, 28 B.T.A. 599. 
In that case, there was no continuing 80 per cent 
interest. The Board made it clear that it was un- 
necessary. What really does count, was told in the 
following apt language (p. 609): 

What is essential, however, to constitute a reorganization 
is continuity of interest from the old corporation into the 
new, and it is this element which distinguishes a reorgan- 
ization from a mere sale by the old corporation of its 


assets for cash and notes to be distributed to its stock- 
holders in liquidation. Cortland Specialty Co. v. Commis- 
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stoner, supra; Pinellas Ice & Cold Storage Co. vw. 
Commissioner, supra. Here the petitioner was a stockholder 
in the old corporation and became, through a definite and 
prearranged plan, a stockholder in the new corporation, so 
that its continuity of interest remained unbroken. 


In the Pinellas case, the Supreme Court said, “Cer- 
tainly, we think that to be within the exemption the 
seller must acquire an interest in the affairs of the 
purchasing company * * *”, Likewise in the Cort- 
land Specialty Co. case, the Second Circuit said that 
“a sale of the assets of one corporation to another 
for cash without the retention of any interest by the 
seller in the purchaser is quite outside the objects of 
merger and consolidation statutes”. 

Thus it will be seen that the exterior boundaries 
of the merger or consolidation concept as modified 
and expanded by the parenthetical words, is the con- 
tinuation by the seller of “an interest in the affairs 
of the purchasing company”. The extent of the 
interest is neither described nor material. 

What constitutes “an interest” is something that 
need not long arrest attention—at least not for our 
purposes. The matter came up for adjudication in 
Keen & Woolf Oil Company v. Commissioner, 49 Fed. 
(2d) 45 (C. C. A. 5), and the court said: 


“Interest” refers to ownership, and may be retained either 
through preferred or common stock, and independently of 
voting power. 


When, therefore, in the hypothetical case, the 
transferor took back stock of the transferee, the 
transferor acquired an interest in the affairs of the 
transferee sufficient at least to keep squarely within 
the pastures of reorganization. 

Cases and precedents “galore” harmoniously pro- 
claim that conclusion. Let us go first to the edicts 
of the Board itself: 

Almost indistinguishable on its facts is the case of 
National Pipe & Foundry Co., 19 B.T.A. 242, and 
cited with approval in Central National Bank of Lin- 
coln, Neb., 29 B.T.A. 719 (January 10, 1934). Of 
similar import is First National Bank of Champlain, 
N. Y., 21 B.T.A. 415. Then there are the recent 
cases of Mead Coal Company, supra; Barker, 28 
B.T.A. 657, referred to in the Central National Bank 
case, supra, as being the same as National Pipe & 
Foundry Company, supra; Von Gunten, 28 B.T.A. 702. 
See also Harrison, 30 B.T.A. 70, where it is spe- 
cifically found (p. 3) that “the amount of Ross 
stock so received by the Harrison Company did not 
constitute control of the Ross Company.” 

In the same groove, except that we veer our atten- 
tion to the courts for a moment, is the case of Howard 
v. Commissioner, 56 Fed. (2d) 781 (C. C. A. 6). There, 
in substance, all the properties of a corporation were 
transferred to a new company in exchange for com- 
mon stock. (The Board’s findings of fact in the case 
show that the amount of common stock so acquired 
was less than 10 per cent of the total outstanding 
common stock, and that besides there was a large 
preferred stock issue of which the transferor re- 
ceived none.) The court classified the transaction 
as a statutory reorganization. 

We find the Commissioner in precise accord when 
we turn to G.C.M. 3827, VII-2, C.B. 114; G.C.M. 
1345, VI-1 C.B. 15; G.C.M. 1753, supra; G.C.M. 7472, 
IX-1 C.B. 184; I. T. 2662, [X-2 C.B. 41. 

The Treasury Department’s regulations too, are 
interesting. All the regulations from 1921 to this 
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very day, placed no necessary significance at all on 
the quantity of stock control over the transferee. Art. 
1566 (b), Reg. 62; Art. 1574, Reg. 65 and 69; Art. 
574, Reg. 74 and 77. The latter, typical of the 
others, says in so far as material: 


If two or more corporations reorganize, for example, 
by— 


(3) The acquisition by the Y Corporation * * * of 


substantially all of the properties of the X Corporation, 
or * + * 


And so we get a glimpse at the impregnable forti- 
fications safeguarding the conclusion that the acqui- 
sition by one company of the properties of another, 
constitutes a statutory reorganization where the 
transferor gets back some stock, even though the 
quantum of stock does not result in stock control over 
the transferee. 

Dissolution of Transferor 

To require dissolution of the transferor corpora- 
tion to attain a tax-free reorganization under part 
(A), is to read a non-existing provision in the law. 
No such potency or magic is placed upon dissolution 
by the statute. Dissolution is not even mentioned. 
As a matter of fact, the contrary is implied, since 
under the parenthetical matter, the acquisition by 
one corporation of the majority of the stock of an- 
other likewise constitutes a reorganization, and the 
ownership of a majority of the stock is not ordinarily 
sufficient to swing a dissolution. 

The Board evidently had in mind that in a merger, 
one of the existing corporations is extinguished. That 
is true of a literal merger, but as was brought out in 
the opinion in the Pinellas case, the whole idea of 
the parenthetical ‘clause was to get away from 
“merger” in the technical sense, and to expand the 
field so that even where one corporation does not go 
out of existence, but instead a majority of its stock 
or substantially all its properties are acquired by 
another corporation, the tax consequences are the 
same as if a strict merger took place. 

The absence of dissolution cannot, therefore, be a 
thorn in the tax free path. 

A “Sale” 

The Board has emphasized in many of its deci- 
sions the taxability of sales as distinguished from 
exchanges. It is interesting to observe, however, 
that in the Pinellas case, the Supreme Court uses 
“seller” and “purchasing company” as descriptive of 
participants in a reorganization, when it says: 

Certainly we think that to be within the exemption, the 


seller must acquire an interest in the affairs of the pur- 
chasing company more definite than that * * *, 


Likewise in the Barker case, supra, the transaction 
was described as a purchase and sale, but withal, was 
held to be a reorganization for tax purposes. 

An out-and-out cash sale would, of course, be 
devoid of reorganization significance, but the mere 
fact that the transaction may be generally described 
as a sale, does not, under the quoted authorities, 
make for a deterrent. 

The circle has been completed, and we are back at 
the point of beginning. The barriers to the tax-free 
reorganization status injected by some of the deci- 
sions of the Board, are more virtual than real. We 
ought to regale ourselves with the good old days 
when control of the transferee, dissolution of the 


transferor, or the “sale” nomenclature was seen but 
not heard from. 
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today before you to discuss briefly a few of the 

problems and policies in which the Treasury 
Department and the members of the distinguished 
and useful profession of which you are representa- 
tive are mutually interested. It is a pleasure because 
the responsible officials of the Department from 
Secretary Morgenthau down recognize in the type 
of constructively critical interest and cooperative 
attitude which such organizations as your own have 
displayed a source of strength and of wisdom. It is 
a responsibility because it is no easy task, in the 
short space to which I shall limit myself adequately 
to enlighten you upon a number of the more impor- 
tant modifications of and developments in Treasury 
policy. 


x IS both a pleasure and a responsibility to appear 


Taxation and other fiscal problems of government 
are rapidly replacing the weather as a favored topic 
of discussion, popular and otherwise. While such 
discussions too often generate more heat than light, 
nevertheless they are a healthy and hopeful sign. 


Unfortunately, the search for a revenue system 
which is at once scientific, equitable in its operation, 
and productive of large revenues is complicated and 
hindered by the fact that there are few large and in- 
fluential groups whose interest in tax policies and 
problems is intelligent and informed and at the same 
time free from the bias of selfish or sectional interest. 
The prime function of taxation is the provision of 
revenue adequate to the needs of government with 
the least possible disturbance to essential economic 
and wealth-producing processes and with a mini 
mum of hardship and invidious discrimination. 

Our revenue laws, Federal, state, and local, are 
in considerable measure compromises between 
powerful conflicting interests and competing govern- 
ments, and molded by considerations other than by 
what is most beneficial or least injurious to our 
economic and social order. We may as well face 
the fact that there is little hope of a durable revenue 
system which is scientific and equitable in its struc- 
ture and operation until there is mobilized an organ 
ized and informed body of opinion powerful enough 
to overwhelm inertia and the pressure of special 
interests and selfish groups. Organizations such as 
your own can contribute much to the creation of 
such a body of opinion. The Treasury Department 
welcomes discussion of its policies and solicits the 
henefit of your criticisms and suggestions. 

3ut the Treasury administration is not content to 
await the birth of a better day through the slow 
processes of legislative reform. Much can be accom 
plished through improvements in administration. 
Congress, it is true, provides the essential frame 
work, and fundamental reforms or changes must 
await legislative enactment. But after Congress has 
determined what subjects shall be taxed and how 





* Special counsel in the office of the Assistant General Counsel for 
the Bureau of Internal Revenue. Address delivered before the Thir- 
teenth Annual Meeting of The American Society of Certified Public 
\ccountants at Atlantic City on Thursday, October 4, 1934. 
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much, and has established general principles of tax 
application and procedure, much still remains to be 
done before the revenues in full flow come pouring 
into the Treasury. Congress has implemented the 
Department with great and important powers for 
the performance of its part of the task. The author- 
ity to promulgate Treasury Regulations and Deci- 
sions is a power greater in its extent than is generally 

realized. Its exercise involves legislation as well as 
cesbearpuetattiian, The rulings of the Assistant General 
Counsel interpreting the revenue laws may go far 
to vitalize the dry bones of the statutory text or, on 
the contrary, to nullify the legislative intent. The 
attitude which animates the Bureau in its disposition 
of individual cases is of the greatest consequence 
both from the government’s and the taxpayers’ 
points of view. 

The demands for wisdom and administrative com- 
petence on the part of the Treasury staff are great. 
By taxation or by borrowing, which, of course, sim- 
ply means deferment of taxation to the future, it 
must provide the financial sinews for the great war 
upon depression and the grave abuses which helped 
to bring it about which the people led by a dynamic 
President have declared. These vast sums must be 
raised and administered without scandal or waste. 
The problem of finding and retaining administrative 
personnel equal to such responsibilities is in itself a 
formidable one. 


Changes in Tax Administration 


HANGED conditions demand correlative 

changes in administrative policies and maxims. 
One who has but recently entered the government 
service soon discovers that the weakness of bureau- 
cratic administration is not lack of integrity, nor 
want of technical competence nor of industry. Rath- 
er, in the language of John Stuart Mill: 

The disease which affects bureaucratic governments, 
and which they usually die of, is routine. They perish by 
the immutability of their maxims; and, still more by the 
universal law that whatever becomes a routine loses its 
vital principle, and having no longer a mind acting within 
it, goes on revolving mechanically, though the work it is 
intended to do remains undone. 

Now it should be apparent that maxims of admin- 
tration and a routine evolved in days of vast sur- 
pluses accumulating despite steady reduction of 
rates and elimination of wartime taxes cannot safely 
be maintained under present conditions. Moreover, 
the standards and quality of government service 
necessarily reflect to some extent at any given time 
the current ethics of business and finance. The age 
of inflated depreciation allowances, administrative 
winking at purely colorable sales, easy refunds or 
compromise of taxes, and uncritical approval of so- 
called reorganizations whose only intelligible pur- 
pose is tax avoidance has passed into history along 
with the age, of which it was the counterpart, of 
bootleg fortunes, financial buccaneering through 

holding company and other corporate manipulation, 
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and stock market paper fortunes which would put 
Croesus to shame. 


The present Treasury administration is deter- 
mined to safeguard the revenues upon which both 
public and private credit and the hope of return to 
economic stability depend not only against the more 
obvious dangers of outright chicanery and fraud but 
the even more subtle and deadly perils of favoritism, 
whether conscious or not. So far as administration 
either by itself or with the aid of legislation can do 
so, resort to clever legal devices for the evasion of 
taxes must be stopped. Nothing is more essential 
than the maintenance of the confidence of the great 
body of our citizens in the integrity, intelligence, and 
disinterestedness of the administration of the reve- 
nue laws. The income tax law, for instance, would 
be well nigh unenforceable without the honest co- 
operation of the great majority of taxpayers. The 
productivity of the tax over a period of years and 
such statistical evidence, admittedly inconclusive, as 
is available indicate that attempts at deliberate tax 
evasion are confined to a relatively small portion of 
the body of taxpayers. 


ey 
oo 


Consequences of Delay in Tax Assessment and 
Collection 


NE of the principal dangers to the revenue is 
undue delay in assessment and collection of 
taxes. Such delay involves inevitable losses through 
intervening insolvency, dissipation of assets, creation 
of prior liens and resort to other stratagems to 
thwart collection. Important changes in procedtre 
and organization in the Commissioner’s office have 
been made for the purpose of accelerating the deter- 
mination of deficiencies. Instead of claiming the 
largest possible tax and throwing on the Board of 
Tax Appeals the added burden, in effect, of making 
the real assessment, the sending out of deficiency 
letters is deferred, save in cases of jeopardy, until 
careful audits and field examinations have been com- 
pleted and taxpayers and their counsel have had full 
opportunity to be heard. Since deficiency letters under 
this policy are based upon the fullest information the 
Commissioner can obtain, the amount of overassess- 
ment is considerably reduced and many cases which 
otherwise would go to the Board are settled without 
appeal. The result is already apparent in a sharp 
reduction in the number and percentage of new ap- 
peals docketed, and the alarming congestion of cases 
awaiting hearing and determination before the 
Board two years ago is being steadily relieved. 
The Board has itself cooperated in splended fash- 
ion. Continuances are denied except for the most 
imperative reasons. Every effort is made to reduce 
the number of issues to be tried by the Board through 
conference with taxpayers and their counsel prior to 
the date of trial. In many cases a full agreement 
is reached and settlement made by stipulation. A 
great majority of cases pushed to hearing before the 
Board result in settlement by agreement at or before 
the conclusion of the hearings, thereby obviating the 
necessity of Board decisions. In the year following 
June 1, 1933, pending cases were reduced from 
16,902 to 11,099, and of the latter number 1,944 had 


THE TAX MAGAZINE 





October, 1934 





been heard and were awaiting decision. In the same 
period the total amount involved in pending litiga- 
tion fell by several hundred million dollars. 


Policy in Administrative Settlement of Tax Disputes 


considerable volumé of litigation over taxes 

will continue to be inevitable. In many cases 
excessive deficiency assessments will be made 
because of the inability of the government to gain 
access to all the sources of information necessary to 
accurate assessment and the correlative necessity of 
fully protecting the revenue. Bona fide differences 
of opinion as to the meaning and effect of the tax 
statutes will continue to require resort to the courts 
for adjudication. Not infrequently it will be deemed 
essential by the Bureau to maintain a doubtful posi- 
tion until one or more court decisions provide the 
necessary administrative guidance. But it will con- 
tinue to be one of the major objectives of Bureau 
policy to settle cases administratively, whenever it 
can be done without jeopardizing any substantial 
interest of the Government, and thereby to minimize 
the costs and delays incident to all litigation. 


This policy will, however, be subject to one im- 
portant qualification, viz., that the language of the 
tax statutes and the legislative intent which they 
express must be respected and given full effect. It is 
no proper function of administration to pass judg- 
ment upon the wisdom or the constitutionality of 
acts of Congress. In the framing of new regulations, 
legislative intent will not be defeated by restrictive 
interpretation of statutes merely because a more 
natural interpretation may give rise to some doubts 
as to constitutional validity. _In the absence of au- 
thoritative decisions definitely establishing uncon- 
stitutionality, it will be presumed that the law in the 
form in which Congress enacted it is‘a valid law and 
the constitutional questions will be left to the courts 
to decide. 

The policies of protection of the revenues and 
strict adherence to the mandates of the statutes 
reasonably interpreted have led to considerable re- 
strictions in the compromise of tax, interest, or pen- 
alty liabilities and in the granting of extensions of 
time for payment of deficiencies. The power to 
compromise vested by statute in the Secretary, as 
interpreted, is a fiscal power and as such properly 
exercisable only on the basis of fiscal considerations, 
viz., doubt as.to the liability of the taxpayer or as to 
the collectibility of the tax. It should be remem- 
bered that Congress has given tax obligations a pref- 
erence as to assets and priority of payment over 
general creditors of the taxpayer. It has decreed 
that such obligations shall not be affected by dis- 
charge in bankruptcy. These provisions necessitate, 
we believe, a policy of strict collection. Hence in- 
solvency, much less financial stringency, of the tax- 
payer does not ipso facto create a ground for compro- 
mise, if by reason of statutory preference or liens the 
amount of the tax can in fact be collected. So-called 
“equities” or reasons of “public policy” are thereby 
excluded from consideration. 


It is possible to picture Uncle Sam under this pol- 


icy as a Shylock demanding his pound of flesh. May 
I point out that this is a superficial and distorted 
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view of the situation? Taxes always create some 
hardships in fact and more feeling of hardship. Un- 
fortunately, in a time of economic stress such as we 
have been going through the demands on federal 
cash and credit increase, and taxes go up, while the 
capacity of many to pay decreases, thereby in many 
cases aggravating the hardship. But it is also too 
often true that the taxpayer’s own improvidence and 
failure to set aside proper reserves is the proximate 
cause of the difficult situation in which he finds him- 
self. Mere hardship cannot justify administrative 
officials in surrendering preferences or releasing liens 
which the law itself has created. There is a well- 
known saying that “hard cases make bad law.” It is 
equally true that hard cases may produce bad admin- 
istration unless caution is exercised. 

Whenever a tax liability is compromised for less 
than the government could reasonably expect to col- 
lect, such loss of revenue must be made good from 
other sources. It is easy to forget, in pre-occupation 
with so-called cases of hardship, that a liberal policy 
of compromise, under present conditions at least, is 
but a disguised form of robbing Peter to pay Paul. 
The admission of equities and hardship as relevant 
factors in compromise cases is fraught with grave 
dangers of favoritism and abuse. It creates discrim- 
ination by increasing pro tanto the burdens of thrifty 
taxpayers who make provision for paying their taxes 
as a prior obligation or are too proud to plead for 
special favors. Real equality should be the ideal of 
any tax administration worthy of the name. Dis- 
crimination is its most deadly enemy. The present 
strict and impartial compromise policy, however 
severely it may operate in some individual cases, is 
surely conducive to the best interests of the great 
majority of taxpayers. Certainly it is not animated 
by any desire to work injustice or oppression upon 
anyone. 


Extensions of Time for Payment of Deficiencies 


HE revenue acts create no statutory right in 

favor of taxpayers to an extension of time in 
which to pay deficiencies. They merely authorize 
the Commissioner, with the approval of the Secre- 
tary, to grant such extensions upon certain condi- 
tions and where “undue hardship” would result from 
enforcing immediate payment. Manifestly mere in- 
convenience to the taxpayer is not sufficient under 
the statute. The burden is upon him to establish 
something more than the degree of hardship or finan- 
cial embarrassment which payment of taxes normally 
creates. Moreover, the present policy insists that 
such measures be taken in individual cases as their 
nature permits to assure that the risk of loss to the 
government will not be increased by reason of the 
extension of time. In some cases this can be done 
by filing a satisfactory bond; in others a pledge of 
personal property or the conveyance of real property 
in trust to the collector may be the best solution; in 
still others the filing of a notice of lien by the col- 
lector may be necessary. The Bureau is, however, 
reluctant to file a notice of lien where to do so would 
tend to paralyze the operation of a business or to 
hamper unduly liquidation of the taxpayer’s assets. 
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The Refund and Abatement Problem 


HE published statistics relating to refunds and 

abatements probably account for the major por- 
tion of the criticisms of administrative policy in these 
matters, for, unless they are subjected to careful 
interpretation and explanation, they suggest a dis- 
torted picture of the true situation. A few illustra- 
tions will suffice. Whenever it is necessary, because 
of jeopardy or because the statute of limitations is 
about to run, to make an immediate assessment with- 
out the benefit of full investigation, the highest pos- 
sible assessment may often be made in order to 
protect the revenue. Quite commonly fuller investi- 
gation will show that the assessment is excessive 
and a refund or abatement must be allowed. In 
cases involving transferees’ liability or cases of con- 
solidated or joint returns, the same deficiency in tax 
may be assessed against two or more different tax- 
payers, although manifestly payment in full by any 
one of them will extinguish the claim of the govern- 
ment and the remaining assessments must be abated 
or written off. Ina classic case, a one million dollar 
deficiency in tax was assessed against each of sev- 
enty companies who had made a joint return and 
were all liable for the amount of tax. The bare fig- 
ures in such cases convey the quite erroneous im- 
pression that certain taxpayers have been let off 
scot-free from payment of large tax obligations. 
Moreover, the credits allowed under the Federal 
estate tax law representing inheritance tax paid to 
the State are shown in the published figures as re- 
funds or abatements, which is also highly misleading. 


The policy of administrative refunds and abate- 
ments has given rise to widespread misunderstanding 
and criticism and has done more, perhaps, than any 
other single factor to generate suspicion as to the in- 
tegrity of tax administration. Yet it is apparent that 
a strict policy of denying all claims for refund or 
abatement and of compelling taxpayers in all cases 
to resort to suits in the Court of Claims or the Fed- 
eral district courts for relief to which they may be 
clearly entitled would create intolerable injustice. 
The only defensible policy is one granting relief ad- 
ministratively, pursuant to acts of Congress, but 
only where the taxpaver establishes his right so 
clearly that there is little doubt he would win in 
court. Substantial doubts must be resolved in favor 
of the government, but simple fairness demands that, 
when a case of overpayment or overassessment is 
clearly made out, adjustment by way of refund or 
abatement should be made without further ado. 
You are no doubt aware of the fact that all claims 
for refund are subjected to careful audit and investi- 
gation and are submitted for review of the action 
proposed by the Bureau to the Congressional Joint 
Committee on Taxation where the amount is in 


excess of $75,000. 


Policy in Cases Involving Allegations of Fraud 


IME does not permit anv extended comment 
upon the present policy with relation to criminal 
prosecutions in cases of “fraud with intent to evade 
tax.”” While the policy with respect to fraud cases 
has in certain respects become more strict, there has 
been no relaxation in the precautions taken to avoid 
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groundless prosecutions. Charges of fraud are sub- 
jected to the most careful investigation by experi- 
enced members of the, Intelligence Unit. A part of 
its regular procedure is to afford the taxpayer an 
opportunity to controvert the charges and to defend 
his conduct. The Unit recommends prosecution in 
only about one-fourth the cases it investigates, which 
surely does not indicate that it is suffering from a 
“prosecution” complex. The recommendation and 
the record are then subjected to careful review by 
experienced attorneys in the Penal Division of the 
Assistant General Counsel’s office, where taxpayers 
and counsel are again often given a hearing. No 
case is recommended to the Department of Justice 
for prosecution unless the reviewing attorneys are 
convinced that sufficient admissible evidence to con- 
vict is available. 


The extreme care with which such review is made 
is indicated by the fact that only 51 per cent of the 
cases reviewed are referred out for prosecution. The 
vindication of this conservative policy is a record of 
93.27 per cent of convictions or pleas of guilty in the 
cases so referred, and the persons prosecuted include 
both the distinguished and the notorious, men of 
influence and public enemies. No change in policy 
has been made or is contemplated which will impair 
the salutary respect which the public has for Federal 
tax fraud prosecutions. 

The Treasury Department does not tolerate the 
use of threats of criminal prosecution to coerce tax- 
payers into paying or agreeing to pay proposed defi- 
ciencies. As long as the taxpayer is asserting what 
he in good faith believes to be his rights, however 
mistaken the Department believes him to be, he has 
no ground to fear the resort to any penal sanction. 
Save in occasional cases of jeopardy assessments, 
not even a fraud penalty is asserted until after care- 
ful investigation of the facts, a consideration of the 
taxpayer’s version of the case, and review of the 
evidence by competent attorneys. The most meticu- 
lous regard for due process of law could not ask for 
more careful procedure than this. 

In two important instances the Bureau has modi- 
fied its policy in the direction of greater severity. A 
taxpayer who has been guilty of fraud must do more 
than make a voluntary disclosure thereof and pay 
the deficiency in tax to avert criminal prosecution. 
He must now pay as well the civil penalty of 50 per 
cent of the tax and interest at the rate of 12 per cent 
fixed by the statute. Would any one assert that such 
a penalty constitutes a cruel and unusual punish- 
ment or that its severity is disproportionate to the 
gravity of the offense? Something more than vol- 
untary confession is necessary to discourage fraud 
on the revenues. 


The New Policy with Respect to Fictitious Sales 


HE other sharp reversal of policy has to do with 

fictitious sales. The policy is based upon the 
premise that the use of purely colorable or fictitious 
sales of stocks or other securities for the purpose of 
establishing deductible losses is a fraud on the reve- 
nues and should be dealt with in the same manner as 
other species of fraud and deception, The taxpayer 








who sells his securities in good faith at a loss has 
nothing to fear if he claims a deduction, but it must 
be a sale, not a mere semblance of one. You are no 
doubt familiar with some of the devices, devious and 
ingenious, which unscrupulous taxpayers and their 
counsel have resorted to m an endeavor to take un- 
conscionable advantage of provisions of the statute 
intended to encourage and protect legitimate busi- 
ness and investment transactions. Sales were made 
to wives, relatives, family corporations, and others 
which the vendee never knew about. Securities 
worth a fortune were transferred to persons without 
resources upon security no better than a bare prom- 
issory note. The present policy simply insists that 
the appearance of sale is not enough, unless intent 
to sell and good faith be present. If some taxpayers 
have relied on Treasury approval of such practices, 
because of past experience or poor advice, to their 
present discomfiture, it only remains to remind them 
that neither law nor good morals recognize vested 
interests in tax evasion. 


Your profession numbers among its members 
many who have rendered useful and valuable service 
to taxpayers in the proper presentation of their 
claims and defenses before the Bureau of Internal 
Revenue, the office of the Assistant General Counsel 
for the Bureau, and the Board of Tax Appeals. Such 
service, animated by loyalty to professional ideals 
and to the legitimate interests of the client, is as 
essential to sound and just tax administration from 
the Government’s as from the taxpayer’s point of 
view. Incompetence or lack of character on the part 
of members of the Treasury Bar are equally danger- 
ous to both. The Government is composed of falli- 
ble human beings who, however honorable and fair 
minded they may be, can and sometimes do make 
mistakes. Moreover, many of them show a natural 
and proper tendency to resolve doubts in favor of 
the Government by which they are employed, how- 
ever sincere their desire may be to treat fairly and 
without discrimination all taxpayers with whom 
they have occasion to deal, whether they be repre- 
sented by counsel or not. Counsel who limit their 
zeal to vigorous advocacy and defense of their cli- 
ents’ rights under the law, who do not resort to im- 
proper solicitation or claims of personal or political 
influence to procure business, and who are frank and 
courteous in their dealings with the representatives 
of the Government are a credit to the Treasury Bar. 
Fortunately, a large part of its members are of that 
character. Unfortunately, a considerable number 
are not. 


In order to protect the revenues, the body of 
taxpayers, and honorable practitioners from the ne- 
farious activities of this minority, the Treasury 
Department has for many years promulgated regu- 
lations governing admission to practice before the 
Department and establishing certain standards of 
conduct, disregard of which was made the basis for 
withdrawal, temporarily or permanently, of the priv- 
ileges thus conferred. Machinery for the endorse- 
ment of the regulations was set up in the form of a 
Committee on Enrollment and Disbarment to hold 
hearings on charges preferred against enrolled attor- 

(Continued on page 560) 
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From Treasury Decision to 
Judicial Decision 


By Freperick H. Cote, Jr.* 


the immediate blood stream of modern gov- 

ernment. Taxgatherers have been an imme- 
diate source of contact between the sovereign and 
its citizens from earliest times. Our own nation 
established a powerful government, under the pres- 
ent Constitution, only when the impotence of a sov- 
ereign without revenue was demonstrated under 
The Articles of Confederation.’ 
The fiscal needs of the National 
Government in the eighteenth and 
nineteenth centuries,? when judged 
by our present standards, seem 
trivial. Contrast the budget re- 
quirements of our National Gov- 
ernment for the present year,’® and 
it is immediately apparent that 
many changes have been made in 
the methods of administering the 
laws under which such a sum is to 
be raised. In earlier times differ- 
ences between the sovereign and 
the taxpayer were settled solely by 
resort to the courts; today a com- 
plicated administrative process is a 
prerequisite to judicial determina- 
tion of tax controversies.* 


FR the inane laws, ethciently administered, are 


The purpose of this article is to 
investigate the effect of the admin- 
istrative history upon the tax con- 
troversy when it reaches the court. 
Common sense would seem to dic- 
tate that the administrative finding 
should not be completely disre- 
garded, otherwise the administrative aim of render- 
ing assistance to courts would be thwarted. The 
history of our judiciary compels the conclusion that 
it should not be decisive, else resort to the court 
would be an empty gesture. The former has gener- 
ally been accepted but the latter admits of some 
doubt if we take literally what the judges say.® 
Somewhere between these two extremes must lie a 
course which will give proper emphasis to the ad- 
ministrative process, preserve the historical function 


* Attorney at Law, Petersburg, Va. 

1 Fiske, The Critical Period of American History, 162-186; The Fed- 
eralist No. XV, XXI, XXIX et seq. 

?The expenditures of the central government for the fiscal period 
1789-1791 were $4,269,027. They increased to $520,860,847 for 1900. 

3 The New York Times for July 1, 1934, Section 9, page 1 estimates 
the ordinary fiscal requirements for the present year at a little less than 
$4,000,000,000 and the erergency requirements at $6,000,000,000. 

e.g. Revenue Act of 1934 Sections 57 and 272. 

5 See, for example, cases cited in note 34. 

® Many cases are collected in NOTE 73 L. ed. 322. See also: Alberts- 
Le Review of Administrative Action (1921) 35 Harv. L. 

ev. ‘ 
_ ' Executive rulings are those rules of procedure adopted for the en- 
forcement of the statutes. The prescribed form of return is a typical 
example. Such rulings are quasi-legislative and are comnletely binding. 
Maryland Casualty Co. v. United States, 251 U. S. 342, 349 (1920). 

8 Interpretative rulings are statements of the meaning and application 


of substantive provisions of law. A typical example is a Treasury 
Decision. 
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of the judiciary, and, at the same time, protect the 
taxpayer. 

Taken in its broad aspect, the present inquiry 
would require an investigation of much the larger 
part of the field of administrative law and considera- 
tion of cases so numerous® and conflicting that con- 
clusions could not be drawn readily. A study of 
decisions under the Federal income tax will serve 
the purpose. Likewise, administra- 
tive rulings are of two general 
kinds: executive’ and interpreta- 
tive. It is with the latter that we 
are immediately concerned. Thus 
delimited we may consider the 
process by which rulings are made 
and the importance to be attached 
to them by courts in various situa- 
tions. 


The Administrative and Judicial 
Process Contrasted 

HE construction of statutes is 

primarily a judicial function.* 
Therefore, a summary of the judi- 
cial process of construction will 
serve as a standard by which ad- 
ministrative construction may be 
judged. If the administrative proc- 
ess is comparable to the judicial 
method, then it should become a 
potent factor in judicial decisions, 
but if the contrary be true, then the 
same result should not follow. The 
judicial approach involves two ma- 
jor steps: first, interpretation’? and 
second, construction! of the statute. 


In the interpretation of statutes several well set- 
tled principles come into play.’ There are certain 
well recognized aids in ascertaining what the statute 
means. First of all, resort is had to the actual con- 
tents of the statute.** Then certain factors not ap- 
pearing on the face of the statute are examined.” 
The final determination of the meaning of the stat- 
ute depends upon a delicate balancing of these 





? Douglas v. Edwards, 298 Fed. 229. 245 (C. C. A.. 2nd., 1924), 
reversed on other grounds, Edwards v. Douglas, 269 U. S. 204 (1925). 

107, e, What does the statute mean? 

117, e, the application of the statute, as interpreted, to the facts. The 
term “construction” is sometimes used in a broader sense including both 
determination of meaning and aplication to facts. And the terms 
“interpretation” and “construction” are oftentimes used interchangeably. 

12 Heyden’s Case, 3 Co. 7a (1584) sets a standard to which succeeding 
cases have added but little. It was resolved by all the Barons of the 
Exchecuer: “That for the sure and true interpretation of all statutes in 
general (be they penal or beneficial, restrictive or enlarging of the com- 
mon law), four things are to be discerned and considered. 1. What was 
the common law before the making of the act? 2. What was the mis- 
chief and defect for which the common law did not provide? 3. What 
remedy the Parliament hath resolved and apnointed to cure the disease 
of the commonwealth? And 4. The true reason of the remedy? and 
then the office of all thé judges is always to make such construction as 
shall sunpress the mischief, and advance the remedy, and to sunpress 
subtle inventions and evasions for continuance of the mischief, and 
pro privato commodo, and to add force and life to the cure and remedy, 
according to the true intent of the makers of the act, pro bono publico.” 


(Footnotes 13 and 14 on next page) 
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several factors, one element sometimes being of 
greater importance and at other times another. 


The application of the statute as interpreted to the 
particular facts likewise involves a delicate balancing 
of various factors. If the statute plainly has no 
application to the facts, there is an end of the mat- 
ter’? and the statute cannot be extended by implica- 
tion.2® But if the statute is not clear, but admits of 
some doubt, courts adopt various verbal formulas in 
resolving the doubt.1® Thus some cases say that 
doubts should be resolved in favor of the taxpayer,”° 
other groups say that a reasonable construction,” or 
a construction designed to promote the purpose of 
the statute,”* is proper. In some cases the construc- 
tion is in favor of the government.”* 


With this judicial technique contrast the attitude 
of the Bureau of Internal Revenue in construing 
tax laws. The various revenue acts** authorize the 
Commissioner to interpret the law.”> It is said that 
the primary duty of the Bureau is to collect revenue. 
Furthermore, it has been ruled that the Bureau 
should adopt that construction most favorable to 
the government.”* Thus conceived, the position of 
the Bureau is more closely analogous to that of a 
contestant than to that of an arbiter. Conceding 
that such is the true condition, it is pertinent to 
inquire under what circumstances such administra- 
tive practice should be a factor in the judicial deter- 
mination of tax controversies. 


Rulings Recently Issued 


O take an extreme case, suppose that an entirely 
new sort of revenue law were passed by Con- 
gress today and that its provisions were ambigu- 
ous,”” that on the succeeding day unambiguous 
regulations®® thereunder were issued by the Treas- 


137. ¢, intrinsic aids. 

144 Common extrinsic aids are legislative history, legislative policy, and 
idministrative practice. 

4% In Boston Sand & Gravel Co. v. United States, 278 U. S. 41, 48 
(1929), Holmes, J., said: “‘It is said that when the meaning of language 
is plain we are not to restort to evidence in order to raise doubts. That 
is rather an axiom of experience than a rule of law and does not pre 
clude consideration of persuasive evidence if it exists.” 

1% It is essential to distinguish the process of interpretation and that 
of construction. The meaning of a statute, once judicially determined, 
continues the same in later years. But that meaning may be applied 
to sets of facts not actually within the purview of the legislators when 
the statute was enacted. 

1 Hecht v. Malley, 265 U.S. 144, 156 (1924). 

18 Gould v. Gould, 245 U. S. 151. 153 (1917): Smietanka v. First Trust 
& Sav. Bank, 257 U. S. 602, 606 (1922); United States v. Merriam, 
263 U. S. 179, 187 (1923). 

#2 The various formulas as actually applied to specific cases are not 
necessarily inconsistent. But a particular formula is oftentimes applied 
to other factual set-ups to which it has no proner application. 

20 Gould v. Gould, 245 U. S. 151, 153 (1917): Bowers v. New York & 
Albany Lighterage Co., 273 U. S. 346, 350 (1927). 

21 Fidelity Nat. Bank & Trust Co. v. Commissioner, 39 F. (2) 58 
(C. C. A. 8th., 1930). 

22In DeGanay v. Lederer, 239 Fed. 568. 572 (E. D. Pa., 1917), the 
court said: ‘‘We accept the general principle advanced by counsel for 
the United States that in the federal jurisdiction * * revenue 
statutes are to be so construed as to promote their main purpose, and 
that the principle of a strict construction in favor of the taxnayer 1 
repudiated.” The decision in this case was approved in DeGanay v. 
Lederer, 250 U. S. 376 (1919). 

23 Shelby County &c. Association v. Schwaner, 21 F. (2) 252 (S. D. 
Ill., 1927 — exemptions); Bowers v. New York & Albany Lighterage 
Co., 273 U. S. 346, 349 (1927 — statute of limitations). 

%¢.g. Revenue Act of 1934 Section 62: “The Commissioner, with 
the approval of the Secretary, shall prescribe and publish all needful 
rules and regulations for the enforcement of this title.” 

% Such provisions were held constitutional in Brushaber v. Union 
Pacific Railroad Co., 240 U. S. 1, 26 (1916). 

7% 18 Op. Atty. Gen. 246; 31 Int. Rev. Rec. 246. 

_ If the statute is clear, there is no room for administrative construc 
tion. Ewa Plantation Co. v. Wilder, 289 Fed. 664, 670 (C. C. A. 9th, 
1923); Burnet v. Marston, 57 F. (2) 611 (Ct. App. D. C., 1932). But 
cf.: Boston Sand & Gravel Co. v. United States, supra, note 15. 

%3An ambiguous Regulation is of no effect. Burnet v. Chicago Por- 
trait Co., 285 U. S. 1, 16 (1932);. Commercial Credit Co. v. Tait, 2 F. 
(2) 862 (D. Md., 1924), affirmed, 7 F. (2) 1022. 
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ury Department, that on the next day the law, as 
thus interpreted, was applied to specific facts, and 
that on the fourth day the case came before a court 
for decision on the point whether a substantive pro- 
vision of the statute created tax liability. Two 
questions immediately arise: first, does the statute 
mean what the Department has said that it means 
and second, does the statute, as interpreted, apply 
to the facts of the case? Suppose further that the 
taxpayer argues against both propositions but the 
government merely relies on the administrative 
rulings. What will be the decision in the case? 
The court will find precedent to the effect that ad- 
ministrative rulings are proper extrinsic aids in the 
construction of the statute in such cases.?® Assum- 
ing that the taxpayer has not shown that the rulings 
are clearly wrong,*° yet the question remains as to 
exactly what weight is to be given the administra 
tive findings. 


By far the greater number of decisions announce 
that the administrative rulings should be given 
“great weight.”*? Other cases lay down the “per- 
suasive but not controlling” test,®? the “considered 
but not conculsive” standard,** and the “force of law 
unless clearly wrong or unreasonable” rule.** An 
examination of the cases will disclose three import- 
ant facts: first, that the decision usually states a 
mere verbal formula without giving reasons as to 
why it is true; second, that the formula is usually 
thrown in at the end of the opinion, thereby indicat- 
ing that the practice is given cumulative weight 
only ; and third, that the actual judgment in the case 
would be the same if the formula were omitted or 
even if another were inserted.* 


Let us assume that the particular judge has some 
thing of the pioneer spirit within him, that he feels, 
as many judges raised in common faw tradition do 
feel, that, by whatever verbal formula it may be 
designated,** the taxpayer should be given the benefit 
of all reasonable outlets, and also that he is familiar 
with the policy of the Treasury of making rulings 
most favorable to itself.*7 Even though the judge 
is aware of the necessity of raising revenue, he can- 
not but realize that the other factors are at least 

(Continued on page 568) 


* Ramsey v. Commissioner, 66 F. (2) 316 (C. C. A., 10th, 1933) 
certiorari denied, 54 S. Ct. 91. And see cases cited in notes 31-3! 
inclusive. 


%0 If the ruling is not warranted by the statute, it may be disregardei 
Shearman v. Commissioner, 66 F. (2) 256 (C. C. A. 2nd, 1933); Mutua! 
Lumber Co. v. Poe, 66 F. (2) 904 (C. C. A. 9th, 1933). 


31 Baltzell v. Mitchell, 3 F. (2) 428 (C. C. A. 1st, 1925), certiorari 
denied, 268 U. S. 690; Galatoire Bros. v. Lines, 11 F. (2) 878 (E. D 
La., 1926); Brewster v. Gage, 30 F. (2) 604 (C. C. A. 2nd, 1929) 
affirmed, 280 U. S. 327. Simmons Co. v. Commissioner, 33 F. (2) 75 
(C. C. A. 1st, 1929), certiorari denied, 280 U. S. 588; Imhoff-Berg Sill 
Dyeing Co. v. United States, 43 F. (2) 836 (D. N. J., 1930); Allen v. 
Morsman, 46 F. (2) 891 (C. C. A. 8th, 1931); United States v. Mary 
land Casualty Co., 49 F. (2) 556 (C. C. A. 7th, 1931); Commissioner v. 
James, 49 F. (2) 707 (C. C. A. 2nd, 1931; Commissioner v. Liberty 
Nat. Bank, 58 F. (2) 57 (C. C. A. 10th, 1932); Kistler v. Burnet, 
58 F. (2) 687 (Ct. App. D. C., 1932). 

* Burk-Waggoner Oil Assoc. v. Hopkins, 296 Fed. 492 (N. D. Texas, 
1924), affirmed, 269 U. S. 110; Fidelity Nat. Bank & Trust Co. v. 
Commissioner, 39 F. (2) 58 (C. C. A. 8th, 1930); Darby-Lynde Co. v 
Alexander, 44 F. (2) 186 (W. D. Okla., 1930). 

33 Hellmich v. Hellman, 18 F. (2) 329 (C. C. A. 8th, 1927), affirmed, 
276 U. S. 233. 


Lucas v. American Code Co., 280 U. S. 445 (1930); Crocker v. 
Lucas, 37 F. (2) 275 (C. C. A. 9th, 1930); Peavey & Co. v. United 
States, 55 F. (2) 516 (Ct. Cl., 1932). 

% Not all of the tests are inconsistent. There does not seem to be * 
great deal of difference in the cases cited in notes 31, 32, and 33. 

%6 See cases cited in notes 20, 21, and 22. 

3 Note 26. 
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The Taxation of Real Estate 


By Epwin S. Topp * 


real estate for taxation purposes is voluminous, 

but the record of practical achievement, espe- 
cially in the smaller cities and in the rural districts 
of the United States, reveals the fact that practice 
still lags far behind the exposition of principles. In 
fact, in hundreds of local communities, no changes 
of a radical nature in assessment procedure have 
been made in the last seventy-five years; and, even 
after more than thirty years of agitation for more 
exact procedure in making assessments, we find only 
a small number of local assessors 
selected because of any special fit- 
ness for the job; and assessments 
are still made in the most haphaz- 
ard, hit-and-miss manner. While 
there has been constant and increas- 
ing complaint on the part of tax- 
payers at the increasing tax burden 
on realty owners; and while there 
has been increasing complaint as to 
the unfairness and inequity in as- 
sessments, there has been little in- 
terest in striking at the roots of the 
evils resulting from haphazard and 
unsystematic appraisals; and there 
has been a strange refusal to recog- 
nize the plain fact that the assessor’s 
work is poor because it is unstand- 
ardized, unsupervised or poorly 
supervised, and carried on without 
suitable working equipment. 

This unconcern of the taxpayer with 

the general tax problem, permits assess- 
ing in a haphazard, hit and miss, guess 
method. The taxpayer, konwing of no 
system or of the employment of uniform 
methods, strikes out blindly against the assessor and seeks 
avoidance of his tax burden through under-assessments 
or abatements. Where no system is employed great op- 
portunity for graft and corruption with little chance of 
detection is afforded and favoritism prevails.’ 
The problem of securing equitable assessments of 
real estate and of equity in the tax burden borne by 
owners of realty resolves itself, therefore, into the 
primary one of finding ways and means of selecting 
the right kind of assessors and of setting up the most 
effective methods of assessment. 


I. The Assessor 


HE reform of real estate assessment along lines 

of modern business and fiscal practice begins 
with the assessor. A well trained assessor with a 
poor system of assessment may accomplish more 
than a poor assessor working with a good system; 
an ignorant assessor coupled with a poor system 
brings confusion worse confounded; but a trained 
assessor with a good system can bring order out of 
chaos. The local assessor is the foundation upon 
which the administration of the whole general prop- 
erty tax rests. 


fe literature on the theory of assessment of 


*Professor of Public Finance, Miami University. 
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Unless he is a man of good judgment, endowed with 
sufficient moral courage to be fair, and diligent enough to 
find all the property in his district and place it upon the 
assessment rolls, his work invariably falls short of the 
legal standards and usually results in the greatest in- 
justice. 

We now have before us, on the one hand, the ideal 

assessor as sketched by practical fiscal experts; on 
the other hand, we have the actual assessor in the 
average local administrative unit in the United 
States who fails to come anywhere near this ideal. 
How is it possible to explain the discrepancy be- 
tween the actual state of affairs 
and the ideal that has been urged 
upon us for years by commission 
after commission of practical ex- 
perts in taxation? The answer can 
readily be given: First, there is the 
incubus of local politics and politi- 
cians who look no further than their 
own personal interests. Second, 
there is the tremendous, yet sur- 
prising lack of knowledge of essen- 
tial facts and fiscal conditions on 
the part of local taxpayers who feel 
nevertheless that real estate is un- 
justly burdened with taxes. This 
point is emphasized by the same 
writer quoted above who says: 

The taxpayer is usually little con- 

cerned with the equities of the tax bur- 
‘ den or the administration thereof. He 

is primarily concerned with his own par- 
ticular tax bill and not at all with the 
other fellow’s assessment, totally obliv- 
ious of the fact that where any taxpayer 
is favored, the other taxpayer will prob- 
ably enjoy the same or perhaps greater 
immunity, favor or discrimination, thus 
resulting in an increase in his own particular tax burden.’ 
Third, there is a species of local pride, fostered by 
party office holders, in the maintenance of smail 
and expensive units of government and petty func- 
tions, which resents any suggestions of fiscal economy 
and greater administrative efficiency in the consoli- 
dation of administrative jurisdictions and in the 
elimination of overlapping functions. And, fourth, 
and as a corollary to the last proposition, there is that 
false idea of democracy which refuses to recognize 
the necessity of changing long outworn customs and 
traditions of local government. 

Many of the states have tried to remedy the 
defects in the old system of assessment and the poor 
work of local assessors, merely by setting up county 
and state boards of equalization ; but this procedure 
is somewhat analogous to locking the stable after 
the horse has been stolen. Equalization has nowhere 
afforded a remedy for faulty original assessments 
for two reasons: (1) First, because of local political 
influences, which lead to favoritism and to con- 
sequent gross inequalities in assessments. For ex- 

1J. A. Zangerle, Principles of Real Estate Appraising, n. 21. 

2 Report of Special —- on Assessments. Proceedings National 


Tax Conference, 1915, p. 
3jJ. A. Zangerle, Principles ‘of Real Estate Appraising, p. 21. 
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ample, Professor Herbert D. Simpson, 


says of 
Chicago and Cook County: 


The (local) tax system has become the mere adjunct 
of whatever political organization is in power. Indeed, 
the most disheartening thing about it is not merely the 
fact itself but the openness and frankness with which the 
fact is avowed by political representatives.—Representa- 
tives of political organizations in general throughout the 
city appear to take it as a matter of course that a part 
of their regular duties consists in making the necessary 
adjustments in the assessment of property. The result is 
that Chicago has an extra-legal board of revision, consist- 
ing of the representatives of party organizations, who are 
engaged every day of the year in the business of revising 
assessments to suit the exigencies of party organization.‘ 


While Chicago may be an extreme example of the 
baneful influence of politics on local assessments, 
there is abundant evidence of the same influence in 
the counties and municipalities of every state. (2) 
In the second place, equalization has failed for the 
reason that it is impossible for either state or county 
boards of review, politically appointed or elected by 
popular vote, to equalize assessments—particularly 
when all property has not been placed on the assess- 
ment rolls and when it has not been properly evalu- 
ated in the first place. It has been a common 
experience that state equalization boards have done 
their work poorly because they are mere makeshifts, 
making clumsy attempts to do the impossible. There 
is an abundance of evidence in proof of this proposi- 
tion. For example, The National Industrial Con- 
ference Board, in a recent study of state and local 
taxation, states: 


The consensus of opinion as expressed in the reports 
of the various states seems to be that the revision of assess- 
ments by county boards is generally unsatisfactory. The 
county board is usually subject to the same influences that 
bear on the local assessors. The same tendency to under- 
valuate property is evident in their adjustments.—One 
reason for the failure of county boards to equalize property 
valuations is the personnel of such boards. In most cases 
they are composed of ex-officio members, and the equali- 
zation of assessments is only one of the minor duties of 
a board member. The ex-officio members, moreover, 
usually have little experience in the valuation of property 
and are frequently less able to judge values correctly thar 
are the local assessors themselves.° 

If, then, assessment reform must begin with the 
local assessor, what should be the procedure? Stu- 
dents of taxation and expert tax administrators are 
unanimous in the opinion that, in the first place, the 
county should constitute an assessment district for 
the reason that, taking into consideration all the 
modern means of transportation, the county is rela- 
tively no larger than the town or township a century 
or even a generation ago. Indeed, in many of the 
states where the area of each county is small, there 
could be a consolidation of several counties into a 
single administrative fiscal district with no more 
inconvenience to the administrative authorities or to 
the taxpayer than under the old township organiza- 
tion in an early day. Such a procedure would auto- 
matically remove the majority of the evils inherent 
in the old petty political control. 


In the second place, the chief county assessor 
should be appointed by some central authority such 
as the state tax commission, under appropriate civil 


*H. D. Simpson, Tax Racket and Tax Reform in Chicago, p. 101. 


5 National Industrial Conference Board, State and Local Taxation of 


Property, pp. 62-64. 
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service tests, and with a tenure of office subject to 
removal only for misconduct or mal-administration 
in office. As a general rule he should hold no othe: 
county office. The reasons for these propositions 
are clean cut and obvious. If the assessor is elected 
for a short term, as is generally the case, he cannot 
as a rule be independent in his work of assessment 
for the reason that he is strongly tempted to favor 
influential taxpayers to whom he owes his election 
to the office. If he holds his office, as is the case 
in Ohio and other states, because he happens to hold 
the elective office of county auditor, he is handi- 
capped in his official duties because county auditors 
are rarely elected on account of their superior know] 
edge of or any peculiar ability to administer fiscal 
affairs. On the other hand, if the assessor is ap- 
pointed for a long termi, the chances are strong that 
he will be selected on account of his special knowl- 
edge in this highly technical and specialized field o/ 
practical public finance. If there is too strong popu 
lar prejudice at present to the appointment by a 
state commission, a practical compromise might be 
made through appointment by a county board of 
commissioners or managers subject to the approval 
of the state tax commission. 

Whether or not the county assessor is appointed 
by the state commission, at any rate, assuming ade- 
quate compensation and certainty of tenure, he 
should be responsible to the state tax. commission 
for the carrying on of his work. He should be held 
responsible for the selection of a sufficient number 
of capable assistants to carry on the work of assess- 
ment through the keeping of some sort of perpetual 
inventory of all the real estate in his tax jurisdiction. 
The assistant appraisers, carefully selected and ade 
quately paid, should be carefully trained for their 
special work through the organization of a local 
training school for the study of the technical factors 
involved in property appraisals; and through occa 
sional meetings with all the other assessors of the 
state under the general control of the state tax com 
mission. 

The plan, as outlined thus far, naturally involves 
the appointment of state tax commissioners in such 
a manner as to secure a reasonable tenure of office 
and to ensure freedom from political influence. In 
no other way can the American states secure able 
tax commissioners. The state commission shoul 
also have general supervision of local appraisals so 
as to secure general uniformity in assessments in all 
local jurisdictions. Through the systematic collec: 
tion of facts and through the centralization of power! 
in its hands, the state tax commission can remove 
the majority of the evils in present tax administra- 
tion and yet leave to the local tax authorities suffi- 
cient power to satisfy those who still cling to the ol 
notions of the sanctity of local government. 


II. The Assessment of Real Estate 


AVING secured competent assessors, our next 

problem is the finding of ways and means of 
securing fair and accurate assessments. All tax 
authorities are agreed upon the importance of the 
original assessment. 


There is no substitute, by means of review or equaliza- 
tion, for competent, careful original assessment. Efforts 
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should center upon the adequacy of the assessment process 
itself, rather than upon attempts to correct its deficiencies 
in wholesale fashion through review agencies or equal- 
ization.® 

But what constitutes a good initial assessment? A 
good assessment is built upon the following funda- 
mental propositions: (1) All real property subject 
to the tax must be reached. (2) All realty must be 
properly divided and classified in accordance with 
the economic character or use of each plot or parcel. 
(3) Realty must be assessed at full value which 
could be obtained at private sale. This selling price, 
however, is a complex of many factors which must 
be analyzed by the expert appraiser. (4) All realty 
must be assessed by the same unvarying standard 
in order to secure complete uniformity and equity 
in valuation for taxation purposes. 


1. The classification of real estate for taxation pur- 
poses —The classification of real estate primarily 
involves the separation of land from improvements, 
such as buildings and subsurface rights, for the rea- 
son that the valuation of each class depends upon 
the application of different rules and principles. The 
classification should be uniform throughout the 
(United States; but such complete uniformity is not 
vet possible because, unfortunately, legal definitions 
in the various states still present much variation in 
regard to what constitutes real estate. For example, 
in some states, franchises, easements, and right of 
way are still treated as personalty, and in other 
states as realty. 

A second natural classification of real estate is 
into urban and rural. Urban lands are naturally 
subdivided into business sites, manufacturing sites, 
and residence sites; while urban buildings may be 
classified in accordance with their nature and use. 
Such a classification enables the assessor to set up 
accurate standards for ascertaining capital and rental 
values, so that all property in a given category will 
receive like treatment. 

While rural lands are not commonly minutely 
classified for taxation purposes, it is the opinion of 
many tax administrators that greater accuracy and 
equity in assessments would result through classifi- 


cation. An ideal classification might be set up as 
follows: Land actually under cultivation; meadow 
land; timber land; mineral land; quarries, oil and 


gas lands; and waste land. In practice to give one 
example, the state of Nevada now classifies land as 
follows: (1) Special lands having a value of more 
than $100 per acre. (2) Cultivated lands—further 
subdivided as to productivity and value. (3) Arable 


lands. (4) Grazing land. (5) Barren or mountain 
land.* 
2. Tax maps and records——There is commen 


agreement among all tax authorities that precise 
assessments cannot be made without the use of tax 
maps for securing accurate knowledge of the dimen- 
sions of each parcel of land on a uniform scale. For 
urban communities the lot and block system is con: 
sidered to be the best plan for map construction. 
This type of map shows all the street and lot lines. 
The lots in each block are numbered consecutively 
lor convenient reference. When lots are united or 


° Assessments. U.S. Chamber of Commerce, 1930. 
’ Bulletin 35, Nevada Tax Commission, 1926. 
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subdivided, new lines of ownership may be easily 
drawn by a competent surveyor. In rural districts, 
the land maps should show section and farm lines, 
each farm or separately owned parcel being desig- 
nated as one parcel, having a separate number. 
Each farm parcel should show the acreage and the 
uses of the land. 


A careful cadastre of all real estate should be 
made. The cadastre serves primarily as evidence of 
ownership of each parcel of land as a basis for deter- 
mining its taxable value. The cadastre also serves 
as a register showing in detail all superficial areas 
and individual parcels in each urban block or rural 
fiscal unit, the distinguishing physical characteristics 
and “cultural” uses of each parcel, and the owner- 
ship of each parcel together with all the factors that 
enter into its present value. The cadastre records, 
irrespective of the mechanical methods and devices 
used for recording, should include: (1) The assessed 
valuations of each lot or parcel over a period of 
years. (2) Recent sales, together with the consid- 
eration. (3) Mortgages, if any, on the land. (4) 
Recorded leases and liens, if any. (5) Any other 


data which may throw light upon the present valu- 
ation. 


III. The Definition of Value as Applied to Real 
Estate 


HAT constitutes value for taxation purposes? 

The answers to the question are varied in 
nature and oftentimes vague and confusing. Wit- 
ness, for example, the efforts of the framers of state 
constitutions who have attempted to define value 
for taxation purposes. The constitutions of Missis- 
sippi and New Jersey, for example, declare that all 
property shall be assessed at its “true value”; while 
Minnesota requires “true and full value.” The Ohio 
constitution requires “true value in money”; while 
that of Maine insists upon “just value.” Some state 
constitutions use the term “full cash value,” and 
others, “fair value.” A number of the states further 
define value as that determined when “willing buy- 
ers and willing sellers” get together. 


In order to show the attitude of the various state 
courts in regard to the definition of value for taxa- 
tion purpeses we shall cite two cases that seem to 
be typical. The first case is that of Wisconsin ex rel. 
N. W. Mutual Life Insurance Co. v. Weiher.2 The 
case came before the Supreme Court of Wisconsin 
on an appeal from a judgment of the Circuit Court 
for Milwaukee County. Briefly stated, the county 
assessor fixed a valuation on a building owned by 
the insurance company in Milwaukee; he took as a 
basis for his computation a valuation of fifty three 
cents per cubic foot, that value having been found 
hy experience to represent the value of the average 
large office building in Milwaukee. Taking such a 
figure as a basis he took into consideration the loca- 
tion of the building, the cost of construction, the 
cost of reproduction, the purpose for which the 
building was used and all other elements which 
naturally reflected the value either upward or down- 
ward. When he came to fix the assessed value upon 


8177 Wis. 145, 188 N. W. 598 (1922). 
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the basis named he fixed it at a sum which, presum- 
ably, would fairly reflect the intrinsic worth of the 
building based upon the elements mentioned, and 
not necessarily upon a price which in his judgment 
could be obtained for the building if offered for sale. 
The Circuit Court changed the valuation of the 
building in alleged accordance with the statutory 
rule in Wisconsin that real estate must be assessed 
at its sale value and not at its so-called intrinsic 
value; or to put it in another way, the statute “re- 
quires that property shall be assessed with reference 
to purposes for which it may be sold rather than the 
purposes to which it presently may be devoted.’ 
The Wisconsin Supreme Court sustained the valu- 
ation of the Circuit Court and argued as follows: 


The argument that the owner may be considered as 
standing in the place of a purchaser who, if desiring to 
buy, would pay its reasonable intrinsic worth, forgets the 
statutory test, namely: What will it bring if the owner 
is the seller and somebody else is the buyer... . It may 
be true that the building under an assessment of market 
value only is considered for a purpose for which it was 
not intended and is therefore not assessed at its full value 
based upon the purpose for which it was constructed; 

but the statute fixes the test, . the courts cannot 
change it. That it is the best test that can be possibly 
devised we have no doubt. As to the great mass of real 
estate it furnishes the only fair and safe touchstone— 
one that extrinsic facts can conclusively establish; thus in 
as large a measure as possible eliminating the mere judg- 
ment of the assessor. 


There was an interesting dissenting opinion by 
one of the justices in this case. Justice Crownhart 


insisted that there was ample evidence to show that 
the original assessor of the property and the mem- 
bers of the committee who cooperated with him, 


carefully examined it and endeavored to fix its value 
in the same manner and on the same basis as other 
property of like character in the city: 

There is no evidence to show that this class of property 
was assessed on any different or higher basis than the 
general mass of property in the city—(In fact) there was 
no established market value for the property. Under 
these circumstances both the assessor and the board of 
review were compelled to resort to other elements, and 
in doing so the original cost of construction and an esti- 
mate of the cost of reproduction were naturally sought, 
but neither of them was used exclusively in fixing the 
value. . In the absence of an established market value, 
original and reproduction cost are proper elements to be 
considered.—Cost of construction and acquisition, though 
not an incontestible evidence of exchangeable value, is 
nevertheless almost always an important particular in the 
mass of circumstances laying the basis of a rational esti- 
mate touching the value of anything as an article of sale. 


The second case arose in Pennsylvania, in 1930, 
when the Pennsylvania Supreme Court was asked 
to pass judgment on the method of appraising real 
estate in the city of Reading. The case is of par- 
ticular interest on account of the comments made 
by the Supreme Court on the use of certain for- 
mulas for the determination of land values for tax- 
ation.purposes. The Supreme Court, after reviewing 
the methods used in determining realty values in 
Reading, severely criticizes the use of recent scien- 
tific formulas and calculations for the determination 
of value through the use of a basic unit of ground 
100 feet in depth by one foot in breadth, concluding 
with the following declaration: 


® State ex rel. Oshkosh Country Club v. Patrick. 172 Wis. 82, 84, 
178 N. W. 151. 


October, 1934 


It would be surprising to learn that any property in 
the city (Reading) had been bought and sold on such a 
basis. Taxation is a practical and not a scientific 
problem. Scientific formulas and arithmetical deductions 
have small value in making assessments. . According 
to the statute the subject matter of a tax is what the 
property would bring at a fair public sale (which is its) 
actual value.” 


Our survey of the state constitutions and of the 
court decisions built thereon seemingly warrants 
the assertion that the only method of ariving at the 
value of real estate for taxation purposes is by the 
sales method, the underlying assumption being that 
the fairest measure of the true value of real estate 
is the price paid for it at a meeting of willing buyers 
and sellers. Why, then, should we not be content 
with the sales method of determining real estate 
values? The answer made by practical experts is 
that there is at the present time no precise way of 
determining sales value inasmuch as deeds rarely 
state the true consideration; and furthermore, while 
recent sales are of the greatest importance in deter- 
mining taxable value, they do not invariably present 
precise and exact evidence of real value. “Fair cash 
value” may not represent cash value at all but merely 
an estimate made by buyer or/and seller. Sales, 
as a whole, in a city, for example, may of course give 
a fair indication at what percentage of value, as 
measured by selling prices, assessments are being 
made, and may, therefore, serve as an indicator to 
show whether assessed values are too high or too 
low. Additional evidence as to the impossibility of 
using sales alone as a measure of taxable value is 
given by Mr. John A. Zangerle, County Auditor of 
Cuyahoga County, Ohio: 

(1) Houses are sold in some cases by realtors and in 
others by owners themselves. The real estate commis- 
sion causes a variation in cost to the buyer of 4 per cent 
or 5 per cent in the sales price of similar houses. (2) The 
variations of sales prices on a rising or falling market 
are well known to every appraiser. Under these circum- 
stances current sales cannot be compared with assessments 
based on evidence of previous assessments. (3) Evidence 
given to the assessor is bearish, downward; evidence of 
sales submitted to the buyer is all optimistic, upward. 
To the assessor every depreciating element of construc- 
tion and location is emphasized; to a prospective buyer 
every such element is concealed and every appreciating 
factor stressed. (4) Sales are often made up of trades 
where each party is attempting to fool the other by rep- 
resentations of excessive value.” 

If we are to be guided by the observations of 
practical tax administrators whose experience covers 
a long period of service, we must conclude that. 
despite constitutional provisions and court decisions, 
assessors must be guided by other criteria than sales 
value in appraising land for tax purposes, for the 
reason that the evaluation of a parcel of land or a 
building is a complicated and perplexing problem. 
In a general way, the procedure involves securing 
information from every possible source which should 
obviously include the advice of those who have an 
expert knowledge of real estate; the expression of 
opinion through joint meetings of property owners 
with the official appraisers; and the planning of a 
systematic method of keeping appraisals up to date. 

In re: Assessment of Property of Harleigh Realty Company of 
Reading,—appeal of city of Reading, No. 110, Supreme Court of Penn- 
sylvania, Mar. 17, 1930. 


1 “Why Owners’ Sales and Assessors’ Values Differ,” 


paper read 
before Ohio Tax Association, February 1931. 
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Specifically, the procedure involves, in addition to 
securing information on sales values, the inclusion 
of such factors-as location, frontage, corner influ- 
ence, topography, the use to which the site may be 
put, depreciation, and actual or potential income 
arising from the land.” 


IV. The Evaluation of Urban Land Sites 


URNING now to the formulas and mathemati- 

cal rules for determining lot or site values, we 
find that all tax experts are agreed that the first 
essential to the appraisal of land sites is the setting 
up of a standard of measurement. Since a city 
street affords a true measure of site value, it is now 
a common custom among tax experts to use front 
footage on a street as a unit of value measurement 
In the words of A. D. Bernard: 

Trained exponents of land values use the unit foot which 
they express as a lot one foot front by the average depth 
of lots in their cities, usually one hundred and fifty feet 
in depth, which is known and designated as a unit foot. 
So, for intelligence of expression, we are forced to express 
land values in cities as unit feet. 

1. Front foot valuation—Having established a 
unit of measurement, the second and more difficult 
problem is to determine the value of the front foot 
unit. In establishing standard unit values, all tax 
authorities agree that sales value is a primary con- 
sideration; but the determination of this value is 
something more than a “willing buyer and willing 
seller” estimate; it is a “community value”; and the 
attempt is or should be made, therefore, to secure 
a real “community” estimate of valuation. The as- 
sessor can accomplish this purpose by having the 
reputed standard unit values substantiated and con- 
firmed by experienced realtors, by committees of 
chambers of commerce or by other civic bodies. 
A front foot assessment sanctioned by an intelligent 
public opinion is then the beginning of just and 
accurate valuations for taxation purposes. Contrary 
to the opinion of the Pennsylvania Supreme Court 
cited above, there is no mechanical formula used in 
the determination of such initial unit valuations; 
they are merely the expressions. of sales ralue in 
larger terms than is afforded by the “willing buyer 
and willing seller” method. Among a cloud of wit- 
nesses on this point, we may cite one bit of testimony 
that is typical of the observations of practical ex 
perts in realty assessments: 

The first step in a systematic appraisal of land is to 
establish a unit for measurement.and comparison. The 

value of land depends, of course, upon its utility, and the 
price paid therefore will vary, as for other commodities, 
with the supply and demand. Utility in urban lands de- 
pends principally upon access; access to streets thronged 
with purchasers, or desirable for residence; access to rail- 
roads and waterways which carry raw and finished mate- 
rials to and from industries. Access being the key to 
value, frontage upon the street or waterway has naturally 





2 It is impossible to give specific credit to any one writer or source 
of information for the views and conclusions presented in this discussion 
for the reason that they have become a part of the mass of the common 
knowledge and opinion accumulated during the last twenty years. The 
writer, in addition to making use of the reports of special committees 
of the National Tax Association, has made particular use of the many 
articles written by J. A. Zangerle, Auditor of Cuyahoga County, Ohio; 
the Proceedings of the Rhode Island Tax Officials Association. 1930, 
1931; “Denver’s Experiment in Scientific Assessment,” C. W. Collins, 
The Tax Digest, February 1930; Prouty, Collins and Prouty, Appra‘sers’ 


nd Assessors’ Manual; and y. A. Zangerle, Principles of Real Estatc 
Aes, 


THE TAX MAGAZINE 537 


become the measure of value and the unit adopted is 
generally a linear foot of such frontage. The unit 
of land by which all frontage lots may be measured and 
compared is a strip one foot wide, of the standard depth 
and lying at right angles to the street. All variations 
in depth, shape, and rear alley frontage can be equated 
into terms of this unit foot and a lot once computed can 
be recorded as equalling in value a certain number of 
standard or equivalent feet. This number of equivalent 
feet can be multiplied by the unit base price at any time 
to produce the lot value by one calculation.” 

2. Lots of varying depths and configuration.—Hav- 
ing established a unit front foot valuation for a lot 
of standard depth, we face the problem of deter- 
mining the relative values of lots of varying depths 
and configuration. It is a well known fact that there 
is a relation between the depth of a lot and its value; 
and it is also a fact that while the value of a lot 
increases with depth it does not increase in exact 
proportion. Here is where students of land assess- 
ment have attempted to ascertain the precise relation 
of lot depth to value through the use of mathemati- 
cal rules and formulas. These formulas vary in the 
usage of various cities of the United States but the 
variation is not great. The problem is twofold in 
nature: First to determine the excess valuation for 
each foot in excess of the standard lot depth; and, 
second, to determine the relative values of different 
portions of the standard lot. Perhaps the best known 
formulas are those known as the Hoffman-Neill rule 
and the Somers rule. 


(1) The Hoffman-Neill rule—The oldest rule in 
present use originated in a decision made by Judge 
Murray Hoffman of New York in deciding a law 
suit some sixty years ago. He laid down the simple 
declaration that the front half of a standard lot is 
worth two-thirds of the value of the full lot. The 
Hoffman rule was later revised and extended by 
Henry H. Neill, Real Estate Editor of the New 
York Evening Mail. His revision, known as the 
Moffman-Neill rule is in use in New York City. The 
calculation has been carried out to show the propor- 
tion of the value of each foot in depth to the value 
of the whole. For example, this rule attributes a 
value of 44.44% of the total lot value to the first 
25 feet in depth from the lot frontage; 66.67 per 
cent to the first 50 feet, or first half of the lot; and 
84.49 per cent to the first 75 feet. For lots of greater 
depth than the standard 100 feet, the rule has been 
extended in New York as follows: 


For the first 25 feet beyond 100 feet add 9% 


“ © gecona 2s “ s 100 “ “ 8% 
“ © thied 25 “ = 100 “* "Te 
« © fourth 25 “ : 1600: “ 6% 


(2) The Somers formula——The Somers rule was 
devised by W. A. Somers for use in St. Paul. Later 
he used it in Cleveland in connection with the re- 
valuation of all land in that city for the purposes of 
taxation in 1910. The Somers rule is the basis of 
the formula now in use in Cleveland and Detroit. 
This rule assumes a standard depth of 100 feet, and 
assigns an imputed value of 47.46 per cent of the 
value of the whole lot to the first 25 feet in depth; 
72.50 per cent to the first 50 feet; and 88.21 per cent 
to the first 75 feet. 





13C, E. Reeves, The Appraisal of Urban Lands and Buildings—A 
Working Manual for Assessors, New York City, 1928, p. 12. 
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(3) Other rules—In Wisconsin, what may be 
called the Wisconsin rule assigns a relative value of 
40 per cent to the first 25 feet; 30 per cent to second 
25 feet ; 20 per cent to the third 25 feet ; and 10 per cent 
to the last 25 feet. The District of Columbia rule 
assigns a relative value of 50 per cent to the first 
25 feet; 70.71 per cent to the first 50 feet; and 86.60 
per cent to the first 75 feet. The new McMichael- 
3ingham standard assigns 42.67 per cent to the first 
25 feet ; 66.99 per cent to the first 50 feet; and 85.50 
per cent to the first 75 feet. 


(4) Corner lots —One of the most difficult prob- 
lems faced by the real estate assessor is the deter- 
mination of the relative value of corner lots. While 
it is generally agreed that corner values are greater 
than those of inside lots, there seems to be no com- 
mon rule which meets the approval of all expert 
appraisers. Indeed, a formula that may apply to 
urban business sites could not be applied to other 
sections of the same city. Neither is there common 
agreement as to how far corner influence extends 
from the street front. For example, some authorities 
attach additional value to the actual corner only, 
regardless of the varying widths of the lot. There 
is substantial agreement, however, on the fact that 
corner influence is greatest in retail business districts 
and least in residence districts. 


Each of the principal systems has its peculiar 
methods of computing the value of a corner lot as 
compared with inside lots of similar size and con- 
figuration; and each one considers such common 
factors as: The area affected by corner influence; 
the ratio of base values between the main street and 
the side street; and the amount of the base value 
on the main street. Among the many rules in cur- 
rent use, we shall choose the Wisconsin and the 
Zangerle methods for illustration. The Wisconsin 
rule is that no corner influence should be added in 
residential areas not having public improvements. 
(Milwaukee adds 7% feet to the frontage of a corner 
for corner influence in residential sites.) In the case 
of mercantile sites, the Wisconsin rule is as follows: 
Multiply the frontage by the main street unit value. 
To this product, add the product of the side street 
unit value times the length of the lot on the side 
street times the depth factor for a depth equalling 
the width of the lot." 


The Zangerle plan works as follows: In apprais- 
ing a corner lot 100 feet front by 100 feet deep, it 
must be figured as the sum of two separate lots, 
one fronting on the main street and the other front- 
mg on the side street. Thus the frontage of one 
lot becomes the depth of the other. In figuring the 
main street lot, the percentage of value for its depth 
is figured on the usual percentage of inside lots, 
namely, 100 per cent for 100 feet in depth. The side 
street lot however will be figured on a different per- 
centage for depth, namely 72 per cent for 100 feet 
in depth. Example: High valued street or front 
is worth $1000 per foot and side street is worth 
$300 per foot, for a standard lot 50 feet wide on main 
street and 100 feet deep. Thus, main street 50 feet 
front times 100 per cent (100 feet depth) of $1000 = 
$50,000 or the front foot value. Side street, 100 


% Assessors’ Manual, Wisconsin Tax Commission, 1930 
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feet front times 63 per cent (50 feet depth) of $300 = 


$18,900 or the corner influence. Total lot value 
$68,900.*5 


The Zangerle rule provides for no additional value 
for corner lots over inside lots in Cleveland used for 
residential purposes : 

This is done purely for administrative reasons. The vol- 
ume of work encountered will not permit any other 
method. This does not mean however that many such 
lots, purely residential in character, may not be worth 
more than inside lots. . Even as to purely residential 
property the appraiser must seek through sales the market 
value of such lots. Some corners sell for the same price 
as inside property, especially where improvements are not 
yet installed or not yet paid for, or where the corner 
lot is restricted against building an improvement fronting 
on the side street. Where none of these contingencies 
exist, the corner residential property usually will be found 
to sell at a somewhat higher price than inside property." 


V. The Valuation of Urban Buildings 


HE appraisal of urban buildings is based on 
radically different rules and principles than those 
used in the determination of urban site values. In 
the appraisal of buildings for taxation purposes, the 
primary need is for uniformity. Uniformity implies 
in the first place a classification of buildings into 
types and standards, with complete information as 
to type of construction, interior finish, and equip- 
ment. Uniformity also implies the use of common 
factors of cost and assessment, but these facts are 
overlooked in the majority of our urban districts.” 
Tax authorities are also agreed that the assessors 
must have a common formula for making appraisals, 
but there is far from complete agreement as to the 
formula to be used. In 1911, a special committee 
of the National Tax Association reported that, in its 
opinion, cost of construction could, be worked out 
by ascertaining the cubic contents or floor space of 
any given building and multiplying that sum by the 
unit cost; the resulting product would approximate 
the cost of construction of the building.** This for- 
mula, however, does not provide for depreciation. 
Since 1911, the general plan of using a cubic foot 
basis for determining building valuations has grown 
in favor, and seems to be the favorite method in 
many cities at the present time. For example, this 
method is used in Buffalo for large buildings and 
the square foot basis for residences. The reasons 
for using the cubic foot method are summed up as 
follows: (1) It takes into consideration variation 
in height. (2) It considers every part of the building 
more in detail than the square foot method. (3) It 
takes into consideration the different types of con- 
struction. (4) It is more frequently used than any 
other method.” 


1% J. A. Zangerle, Principles of Real Estate Appraising, p. 99. 

16 Thid. p. 104. 

177. A. Zangerle, “Importance of Sound Assessing,” Regional Tax 
Conference. Columbus, Ohio, October 1929. Also ‘“‘Real Estate Assess- 
ments in Cities.” Proceedings of the National Tax Conference, 1923. 

18 Proceedings National Tax Conference, 1911, p. 245. It is interesting 
to note that just three vears before this time. Lawson Purdy, then Tax 
Commissioner for New York City, in discussing a similar provosal con- 
demned the use of the cubic foot system as impracticable because it was 
too complicated and required information not easily ascertained. He 
thought the square foot basis practicable because the floor surface could 
be determined with substantial accuracy—Proceedings National Confer- 
ence. 1908, p. 242. 


19 Prouty, Collins and Prouty, Appraisers’ and Assessors’ Manual. 
1930, 
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On the other hand, there is equally vigorous con- 
demnation of the cubic foot method. Note the testi- 
mony of C. E. Reeves in his manual for city 
assessors: 


The cubic foot of volume is used by some authorities 
for the appraisal of all buildings, and is held in general 
favor chiefly because it is better known. It is argued 
that its use results in greater accuracy than by the square 
foot method because it takes into account the possible 
variation in story height and basement depth, and there- 
fore a given price may be used for a great range of 
building heights and volume. . . . Careful analysis shows 
that this presumption is incorrect and misleading. An 
increase of one foot in a ten story height does not result 
in an increase of ten per cent in cost. A square 
foot price has the advantages of requiring much less esti- 
mation in the office, and of securing greater accuracy by 
its superior adaptability to price refinement. It is difficult 
to enforce the use of a decimal addition in a cubic foot 
price, but the equivalent cents in a square foot price will 
be readily used.” 

J. A. Zangerle also believes that it is a mistake to 
make a general use of the cubic foot basis: 

Cubic foot factors may properly be employed in ap- 
praising theatre, auditoriums, armories and such industrial 
buildings having varying floor levels and roof heights, as 
such buildings lend themselves little to classification. Cubic 
foot factors should also be used on buildings of great 
height because if square foot factors were employed a 
different factor would be necessary for the various story 
heights. Square foot factors should be used on 
dwellings because of the fact that dwelling heights do 
not vary greatly and the process of obtaining a square 
foot area is of course simpler than arriving at the cubage.” 
This opinion may be accepted by the lay student 
of taxation as representing as nearly a compromise 
position on this controversial topic as any that can 
be given. In other words the use of either method 


depends upon the type of building to be appraised. 


But, whether the square foot or the cubic foot 
method is employed, we still have before us the 
problem of choosing between original cost and re- 
production cost as a basis for valuation. While a 
few eminent authorities dissent, yet the consensus 
of opinion is that it is wiser to use reproduction cost 
less physical depreciation and obsolescence as a basis. 
While there are fairly well established rules for the 
determination of reproduction costs, there are not as 
yet any fixed rules for the determination of depre- 
ciation and obsolescence. We shall not enter into 
the discussion of the various technical methods for 
measuring depreciation and obsolescence, inasmuch 
as it would lead us too far away from our main 
purpose in this essay which is merely to point out 
the necessity of uniformity in assessment procedure 
and to urge commercial and civic bodies to use their 
influence in bringing about a systematic assessment 
of realty in conformity to fiscal principles of valu- 
ation. The reader interested in the detailed methods 
of calculating depreciation and obsolescence is re- 
ferred to the various citations already given in this 
article. 


VI. The Valuation of Rural Real Estate 


HE assessor of real estate in rural communities 
is concerned only with the actual selling value 
of the farm or parcel as a whole. If the sale value 
of the farm or parcel, including buildings and im- 
provements, exceeds the value of the land, the excess 
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will be the value of the improvements. As in the 
city the requirements of precise appraisals are: (1) 
The determination of the land area through the use 
of tax maps. (2) The setting up of standards of 
value through the use of land value maps. (3) 
Separation of land and improvements (i. e. build- 
ings). (4) Proper allowance for depreciation of 
buildings. 

It is impossible to use any precise rules or mathe- 
matical formulas for the determination of farm 
values. Attempts have been made by the Federal 
land banks to devise elaborate rules for the apprais- 
ing of farm lands on an earning basis for loan pur- 
poses ; but their methods can not be followed by the 
assessor for tax purposes, for the reason that “‘assess- 
ment involves a wholesale job, seeking equity and 
uniformity as between owners.’®? What is wanted, 
of course, in the determination of farm values is the 
probable market price per acre; but such a price 
cannot be judged by the earnings in any one year; 
neither can it be judged by what any one person has 
paid for a farm nor by what any one individual 
thinks it is worth. Market price of farm land is or 
should be the result of “community” judgment; and 
community judgment is a complex of expert opinion 
on the part of realtors, farm boards, mortgage loan 
companies, and farm owners relative to soil condi- 
tions, average productivity, nearness to market and 
rental value. Uniformity of assessments can be se- 
cured only through the use of common methods for 
determining the depreciation of buildings, for deter- 
mining various types of land and grades of land, the 
character of the neighborhood, the character of im- 
provements, transportation facilities, and access to 
the market. — 


VII. The Taxation of Real Estate in Great Britain 


T has oftentimes been suggested that we might 

get rid of all the difficulties connected with the 
taxation of real estate if we should give up the plan 
of taxing realty on the base of capital value and 
substitute the British plan of using rentals as the 
tax base. In order to test the validity of this pro- 
posal, let us make a brief survey of the British 
system of taxing real property. 


1. The machinery of assessment.—Local taxation, 
or rating as it is termed in Great Britain, had its 
origin in the Poor Law of 1601 sometimes called the 
Statute of Elizabeth. This act imposed the liability 
to be rated on “every inhabitant, parson, vicar, and 
other occupier of lands, houses, tithes, coal mines or 
saleable underwoods.” The parish was made the 
unit of poor relief, and the local rate was made by 
the churchwardens, together with two to four sub- 
stantial householders, who were called overseers of 
the poor. For those of us who in the United States 
have complained of the slowness with which reforms 
in taxation come about it may be of interest and also 
comforting to know that Great Britain made no sub- 
stantial change in this method of local taxation until 
1925, with the exception of the provision in the 1848 
Poor Law Act, which definitely placed the burden 

(Continued on page 570) 


7° Cuthbert E. Reeves, The Appraisal of Urban Land and Buildings, 
58. 


p. 


4 John A. Zangerle, Principles of Real Estate Appraising, 210. 




































































HREE papers’ presented at the “Tax Clinic” 
sponsored by the Special Committee on Fed- 
eral Taxation of the American Bar Association, 
which was held at Milwaukee on August 28, 1934 
in connection with the Fifty-Seventh Annual Meet- 
ing of the American Bar Association, were published 
in the September issue of THe Tax Macazine. Be- 
sides the contents of these excellent papers, there 
was much valuable tax information in the supple- 
mentary statements and in the discussions which 
followed the reading of the papers. Taxpayers as 
well as tax practitioners will no doubt read with 
interest the following verbatim report of the pro- 
ceedings, which omits only the papers previously 
published. 


The meeting was called to order by its chairman, 
George Maurice Morris, of Washington, D. C., in 
the Schroeder Hotel, Milwaukee, Wisconsin on 
August 28, 1934, at 10 A. M. 


Chairman Morris: 


Ladies and gentlemen, as most of you have discovered 
from the program, this gathering is a gathering of tax 
interested members of the Association, under the auspices 
of the Committee on Federal Taxation of the Association. 
The committee wants the ideas of the members of this 
gathering as to what the successors of the present com- 
mittee should do in representing the Association. We 
want to bring to the members of the Association who are 
interested in taxes some of the thoughts of first, the practi- 
tioner; second, the legislator, and third, the administrator. 


We hope that this will be the first of a series of “tax 
clinics.” That phrase is not guaranteed for accuracy as 
it is really the product of one of the members of the 
host organization, Louis Lecher, of Milwaukee. It was his 
suggestion we use that phrase and his suggestion we hold 
a meeting in which a discussion of this character should be 
put before the group and where these papers would be 
made available. 


With your permission we are going to proceed in this 
fashion. Mr. Miller will read his paper. Mr. Magill will 
read his paper and Mr. Jackson will read his paper. Then 
the meeting will be thrown open for discussion, comments, 
remarks on any of these papers, and we will talk just as 
long as anyone wants to talk. 

Our first speaker is Mr. Robert N. Miller. Mr. Miller, 
as probably most of the audience knows, was Solicitor of 
Internal Revenue under Daniel Roper when he was Com- 
missioner. He has long been one of the Nestors of the 
Tax Bar. On this particular occasion he is not Nestoring, 
but is talking about a subject on which he is exhaustively 
informed. 


Robert N. Miller, of Washington, D. C.: 


Mr. Chairman and students of taxation, if I have to be 
the one to talk about one of the meanest and most com- 
plicated subjects, I have a good deal of help by such a 
fine send off by George Morris and so charitable one; also 
by the fact that I am talking to kindred spirits, men who 
come here because they are interested in taxation and who 
are tolerant of what I shall say or what anyone else shall 
say because they know the subject. They know it has 
inherent difficulties. This is the easiest kind of an audience 
to talk to on taxation. 


*“Corporate Reorganizations: The Present Situation,” by Robert N. 
Miller, ney at law, Washington, D. C.; “Problems of the Federal 
Tax Bar,” by Robert H. jomuen, assistant general counsel of the Treas- 
ury Department; and “Trends in Revenue Legislation,” by Roswell 
Magill, assistant to the Secretary of the Treasury. 


Proceedings of the American Bar 
Association ‘Tax Clinic 


ee 


I sent a draft of this paper to an eminent tax authority. 
He sent a letter back to me. He doesn’t agree with any 
of it, but he said it kindly. Therein I am encouraged, and 
I am helped by the fact that the other two formal speakers 
are men whom I really like and trust, that I think are doing 
splendid and constructive work. 

Mr. Jackson, for whom I have the greatest respect and 
who’s work is very encouraging in Washington, has made 
a speech that most of us have read. I was disturbed for 
a while by the last two words of that speech. He said, 
“Few secrets are hidden from the Federal Government.” 
I am cheered by the fact that among those few secrets 
are the mysteries of reoragnization. 


Mr. Miller then read his paper.” 
Chairman Morris: 


Now that you people have had the benefit of a ten 
thousand dollar opinion on reorganization at no cost, and 
before these government fellows have a chance, | am 
going to start passing out some slips on which all who are 
interested are asked to sign their names, addresses, and, iif 
their interest runs to a reptition of this kind of a show at 
the next meeting of the Bar Association, so to say. 

Our next speaker is a member of the faculty of Columbia 
University Law School, formerly a member of the Office 
of the General Counsel of the Bureau of Internal Revenue, 
a practicing attorney who still continues to practice as well 
as to preach. He has returned recently from England 
where he and representatives of the legislative branch of 
the government have been investigating the administrative 
methods of the English inland Revenue organization. 

The topic assigned to him is “Trends: With Particular 
Attention to the Revenue Act of 1934”. What he is going 
to talk about we shall find out, Mr. Magill. 


Roswell Magill, of New York: 
Mr. Magill then read his paper." 
Chairman Morris: 


Mr. Magill’s suggestion for a tax code‘to stand for ten 
years with minor changes reminds me of a conversation 
exchanged in my presence between Mr. John W. Davis 
and a friend of mine. My friend said, “John, how do you 
think the Administration is getting along?” “Well,” Mr. 
Davis said, “I will tell you one thing. I think they have 
done more for the lawyers in the United States in one year 
than the Republican administration was able to do in 
twelve.” 


We are now to hear from that administrative officer of 
the Treasury Department with whom we as lawyers have 
the most direct and frequent contact, either personally or 
through his large and numerous staff. It must be a feeling 
of satisfaction for the members of the American Bar Asso- 
ciation to realize that a man who has so long been 
prominent in the affairs of the American Bar Association 
should be selected for a governmental position of such 
importance. It is reassuring to know that in that posi- 
tion we have someone who already has the reputation of 
being such a sound lawyer; Mr. Robert Jackson, assistant 
general counsel for the Bureau of Internal Revenue. 


Robert H. Jackson, of New York: 


Mr. Chairman and friends, I venture to call you friends 
on a philosophy that an old attorney in my community 
used when he said the best friend a lawyer had was the 
man who sued his client. That philosophy may be con- 
soling to lawyers but it is not entirely comforting to 
taxpayers. 

The paper of my friend Robert Miller illustrates the 
contest that has been going on for centuries and will be 


2 For text of paper see the September (1934) issue of Tur Tax Mac- 
AZINE, p. 459 et seq. 


3 For text of paper see the September (1934) issue of Tue Tax 
MAGAZINE, p. 464 et seq. 
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for centuries yet to come between the necessity for change 
and the desire for certainty. Everywhere in the field of 
law we find that confusion. I suppose that the only way 
you could be assured of certainty would be to be assured 
of a perfect continuity of administration, and that isn’t 
likely to happen in a democratic government. After all, the 
purpose of changing administrations is to change admin- 
istrations, and for better or for worse we have changed 
administrations. Accompanying it have come about cer- 
tain changes of philosophy and changes of philosophy are 
as much a part of government as they are a party of our 
individual lives. The Government merely reflects an ag- 
gregate of individual opinion. I dare say no one of you 
is treating your financial problems as you were in 1929. 
At least if you are your own, you have told your wife to 
do differently. 

I am not here to instruct you. In fact I was assured 
when I was invited to assume the office of General Counsel 
that my chief qualification was a total innocence of any 
knowledge of the tax law. In that respect I have not 
disappointed. 

I perhaps can be most useful by outlining some of the 
things which we are striving for and in assuring you that 
we need your help. I have no expectation that the tax 
statute will ever be understood by business men. 

I am thoroughly convinced that most men do not know 
where their own business is drifting. They were too close 
to their own problems, and that is why they need your 
advice. Someone must study these businesses and that 
is your function. Tax administration depends to a great 
extent upon the kind of advice, the kind of education, the 
men who are called upon to pay taxes are given. 

With the foregoing preface, Mr. 
paper,* following which he said: 

It has been suggested that some of the things I have 
previously said with reference to changes of policy might 
be interesting to this meeting and I will cover that only 
in a general way, just sufficient to indicate to you the 
field in which there are changes of policy. I will not 
attempt to define the changes. 

In the first place the question has been asked many 
times, “Whether there is a policy of indiscriminating crim- 
inal prosecution?” There is not. Out of the cases in- 
vestigated by the intelligence unit there is prosecution in 
about twenty-five per cent. Those are reviewed by the 
General Counsel’s office and only about 50 per cent of 
those are passed on with recommendations. The income tax 
administration has convicted in over 93 per cent of the cases 


Jackson read his 


in court. There is no purpose to break down the record 
of ultimate conviction. That is a thing which is to be 
protected. 


The question has been asked as to the pressure that has 
been put on in civil cases. There is a very determined effort 
to collect back taxes and to bring the office current with 
the work. Continuances for convenience are not granted. 
Only most urgent causes will be considered for continu- 
ance of a case once it is set for trial. In June 1933 there 
were 16,999 cases pending before the Board of Tax Ap- 
peals. In the same month of 1934 it had been reduced to 
11,099, of which 994 have been tried, leaving to be tried 
9,155, against the 16,000 of the previous year. We hope 
eventually to reach the current cases. 

Some question has been raised whether it was a present 
policy of the Treasury to litigate every tax appeal. I want 
to assure you there is no such policy. If there were, I 
could not be a party to it because I could not change my 
habits of thought fast enough. There is a deliberate pur- 
pose to find out what some of these sections mean. Weare 
not going to avoid litigation just because it might be un- 
successful. Some of these sections which have remained 
in the law without settlement ought to be clarified and 
either enforced or repealed. We are settling about four 
cases to one that is tried. We are as careful as we can 
be, as any lawyer in private practice ought to be, to protect 
the interests of our client, but it is necessary with the 
machinery now set up to make settlements, and it is desired 
to make settlements. 

You need have no hesitation if your settlement is one that 
you are not ashamed to offer to come down and talk with 


*For text of paper see the September (1934) issue of Tue Tax 
MaGazIng, p. 466 et seq. 
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us about it. We want to be rid of this accumulation of 
cases on a basis that is fair to both parties. 

The question has been raised about the compromise 
policy. I may say in the first place there is no separation 
at the present time so far as compromises are concerned 
between the tax, the interest, and the penalty. They are 
construed as one liability. The compromise must be ap- 
plicable to all or to none. There is no compromise if the 
tax has been ascertained or is admitted and the tax is 
collectible. In other words, the policy of the government 
is the same as the policy of your bank. If it cannot collect, 
it will settle; and it collects as far as it can. I appreciate 
that often involves hardship. Real property taxes and local 
taxes involve hardships too. I don’t know of any taxation 
that does not involve hardships, but it is a very difficult 
thing to administer properly a policy that does attempt 
to relieve hardship. Relative hardship is pretty vague. 
Public policy is pretty vague, and the policy now, be it 
harsh or be it easy, settles right down to a question of 
collectibility. 

You know whether to make an offer and compromise 
or not by determining whether you would take it, if it 
were a private matter. The compromise of 25 per cent 
penalty for delinquency is governed by the same policy. 
If there is reasonable cause for delinquency, the tax is 
abated, if not it is enforced. Fraud will not be compromised 
if it is clearly fraud. Deciding whether it is fraud is a 
matter of common sense, because the same act in one 
man would impress you as being dishonest where the 
same act in another man would impress you as being 
blundering. It is difficult to determine by record. Mistakes 
will doubtless be made. I know they will be made, but 
at fraud penalties, if it is believed to 4 a fraud case, will 
be collected if collectible. 

The question has been raised as to the application of 
the fraud doctrine to the sale of securities for the purpose 
of taking tax losses. I don’t think there is occasion for any 
great difficulty about that. If a man represents in his tax 
return that he has made a sale and all that he has done 
is go through some kind of a trick to present the appear- 
ances of a sale, and there never has been a parting with 
title or control or benefit, that is fraud in our view just 
the same as any other trick or device is fraud. 

There is no purpose to deny deduction properly taken 
on the losses sustained in tax sales. There is a purpose to 
see that mere bookkeeping or the mere device by which some 
men have sold to twenty dollar a week secretaries a 
hundred thousand dollars worth of securities that she never 
knew she owned, or by which a wife acquired securities 
she never knew she owned and perhaps would have had 
resort to had she known is fraud. There is no purpose 
to permit that sort of thing to go by. I don’t think many 
of you will have any difficulty on tax sales questions to 
determine for yourself what the policy of the department 
will be. If you think it is a transaction made in good faith 
and it is an actual sale, I don’t think you will have any 
difficulty about it. If it is on the shady side, you will have 
difficulty. 

Some question has been raised with reference to whether 
the usual policy that has always obtained of giving hear- 
ings before deficiency letters are sent out still obtains? It 
does. Every effort is being made to ascertain the true 
facts of a situation before a deficiency letter is sent out. 
I think it is one of the most determined policies of Com- 
missioner Helvering that greater care shall be exercised 
before deficiency letters are sent out, and to make perfectly 
sure that the point of view at least of the taxpayer and the 
facts on which he bases it have been ascertained. 


There has been a very marked falling off in the number 
of appeals and we think there is some connection between 
the effort to audit more carefully, and review more care- 
fully before the letter is sent out and that reduction of 
the number of appeals. 


It would be far from my purpose to claim that all of the 
policies, certainly not all of the opinions of this depart- 
ment, are wise or right. They represent our best judgment 
at the time. A bar which criticises freely, unhesitatingly, 
which comes to us frankly and points out what it believes 
to be our errors is a help and is welcome. We invite you, 
critically, but frankly, to cooperate with us in trying to do 
the job that after all is the job of your government just as 
much as mine. (Applause.) 
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Chairman Morris: 


I sat here wondering how this room became so crowded, 
until the General Counsel of the Bureau spoke, then it 
became apparent to me, as it must have become apparent to you. 
The trouble is this place is just filled with “yesterday’s 
newspapers,” referred to in Mr. Jackson’s paper. Many 
of them are represented in their editorial character and 
many are democratic. I am going to call on one or two 
of these people not because they are yesterday’s edition 
but because when they were published they were pretty 
good sized editions; although now they have little or no 
value. 


I should like to call on Mr. Arthur B allantine, the under- 
secretary in the last administration. 


Arthur Ballantine, of New York: 


Mr. Chairman, ladies and gentlemen, yesterday’s news- 
paper is very grateful for having you take a look at it. 
I see a couple of others here worth looking at, Mrs. Wille- 
brandt and Mr. Youngquist. There is one thing about 
those yesterday’s newspapers; you can’t ever tell when they 
will be valuable again. 


I think we had a heartily interesting and thoroughly 
worthwhile set of papers. The chairman and the organiza- 
tion is to be congratulated on what they have produced 
and there is no doubt whatever that this idea of having a 
taxation section and taxation attention by the American 
3ar Association ought to be forwarded. 

30b Miller’s paper was a very timely one. The treat- 
ment of reorganizations and reorganization provisions 
which is going on by the courts is very much of a surprise 
to those who participated in the development of those 
sections. I do not think there is anything that makes 
one any more humble minded than to actually have a hand 
in drafting a statute and then see what happens as the years 

o by. 

‘ When I think of Roswell Magill and his aspiration to 
have that statute just right, I wonder what his thought 
is going to be some day when he is a last year’s news- 
paper? 

I think Bob Miller’s point is certainly valid and is pretty 
much missed in the decisions. It is that the reorganiza- 
tions exemptions were not adopted because certain trans- 
actions were thought to be possessed of some sort of 
sacrament or exempt character. They were adopted because 
it was felt in the interest of the revenues of the Treasury 
that there should be a partial recognition, at least, of the 
exemptions of certain capital gain transactions. Those 
capital gain transactions which were exempted by these 
provisions were transactions which in general were neces- 
sary or were constantly employed to facilitate business 
changes which were intended to make business operate 
more freely. Congress was in sympathy with that idea of 
facilitating the changing hands of property; making it 
possible so the volume of business would go on and 
believed in the interest of revenues that this transaction 
should be exempted rather than opposed. They thought 
that revenues would be better received by collecting larger 
revenues from greater businesses. 

Bob Miller has properly referred to the very large and 
difficult part taken by Dr. Adams in the adoption of those 
provisions. No mentions of the development of the Fed- 
eral Taxation Law would be complete without referring 
to the great service of Dr. Adams, who was one of the 
most disinterested and competent students and workers 
in taxation that the country has had. Those changes cer- 
tainly went in with his sanction and aptly mature thought. 
I don’t recall that they were orignated by him, but it is 
perfectly clear they were originated within the Treasury 
and they were not originated by taxpayers or as a result 
of any pressure from taxpayers. They were originated 
as part of the government and Treasury’s own policy of 
dealing with the law best suited for the needs of the 
government. 

Mr. Magill indicated that the sound work for the develop- 
ment of the tax law which has been undertaken from 
time to time in the Treasury is going forward. It is 
pleasant to have an opportunity to acknowledge the serv- 
ice he is rendering there: service which I think was very 
well manifested in the Treasury’s discussion of tax changes 
of the past revenue law. The Treasury’s discussion of 
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those matters was on a very high plane of common sense 
and intelligence as we all know. 


Mr. Magill referred to increasing recognition of sound 
accounting methods under the tax law. We all know that 
is a most desirable feature. We all know that development 
has received a very serious set back under past revenue 
acts. I refer, of course, to the rejection of consolidated 
returns, to the elimination of-that provision. I don’t know 
how we could get a better instance of turning back on a 
sound development in the law, for one that makes for 
uncertainty of difficulties and chaos in providing for con- 
solidated returns which the Treasury has always advocated. 
Again the Treasury was not working for the interests of 
taxpayers. It was working for a sound reliable, administer- 
able tax law, and the Treasury felt that the income of cor- 
porations and the capital of corporations should be garnered as 
that same income and that same capital which corporations had 
to show to their own stockholders and their own banks. That 
is the income from capital that resulted from the use of the con- 
solidated return statements such as had been worked out 
by competent accountants. Why, if the situation were 
otherwise and corporations were coming down to the 
Treasury claiming they could use individual statements for 
separate subsidiaries, and not have to throw all those into 
a combined picture (which is the only thing that has a 
meaning) we would have found Congress rising to say 
“No We are going to have the real thing. We are 
going to have consolidated statements. The treatments 
of corporate incomes of large businesses will not be right 
until we get back, get away from what may be largely, 
and I believe are, political conditions, and back to the 
recognition here of that sound principle of the consolidated 
return that protects the revenues, that is in accordance with 
business practices and should be recognized again by 
Congress and the Government. 


Mr. Magill referred to certain exemptions or possible ex- 
emptions in the law as operating to subsidize some tax- 
payers. Of course, there is a genuine thought behind 
that suggestion, but I think the thought deserves a little 
elaboration. It is perfectly true that when you contemplate 
a revenue law, which Congress does, you look to that to 
raise so much money. Therefore, if you take a certain tax 
rate and say that cannot apply to certain transactions, 
you may have to raise the rate, and that of course, is Mr. 
Magill’s thought. Yet as you look at the operation of the 
law for the production of revenue you may well conclude 
that if you do not put in certain ameliorative provisions 
which relieve the application of the statute, that law 
will actually yield less revenue over a certain period of time 
than if you attempted to make the application of each 
section as firm and unrelieved as. possible. 

It is just as if you were running a store. You might 
say you would make the same mark-up on all the goods 
and that would be a just way to conduct the business. As 
a matter of fact, if you reduce that mark-up on some goods 
and sell more of them, the store as a whole may be better 
and you would be doing a better service to all of your 
customers. A tax law that works well can’t be built with- 
out making exceptions and qualifications, and I don’t think 
in the net we have to look at those ameliorative exceptions 
as being at the expense of other taxpayers. 

There is another principle which we have to bear in 
mind. The idea of having a perfected statute, is certainly 
a sound one but it takes time. Nobody wants to bother 
with it in the intervals between the drafting of it, and it 
is very satisfactory to find that it is strongly in the minds 
of the men in the Treasury. Of course we thought when 
we adopted the 1928 Act we had made a considerable ad- 
vance, because then we had an act which had some sense 
in arrangement. We made that revolutionary form of being 
able to use headings in the statute and even use notes at 
the side. You hardly realize what a difficult thing that 
was to put through Congress. We madea more convenient 
usable statute. It was a beginning following previous 
effort, but that effort will always have to go forward. 

Mr. Magill referred to the problem of straightening out 
partnerships under the income tax laws as something that 
should be done in the course of drafting. It certainly 
should be. I have no notion that that is any easy problem. 
The Common Law itself has not been able to make up its 
mind what a partnership is.. In some aspects it is an 
association. In others it is a group of individuals. It is 
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an unsolved problem there and it is an unsolved problem 
under the tax law. I welcome from anyone a clear state- 
ment of just exactly how the partnership ought to be 
treated. It should receive attention, but it is one of those 
intrinsic difficulties that make the tax law a very difficult 
subject to deal with. 

We are all extremely glad to hear from Bob Jackson. It 
is an encouragement, about the continuity, if I may forget 
the newspapers, of tradition to hear him speak as he does 
about the Treasury’s policies and the policies of that great 
office which he holds. It is going to be carried out in a 
tradition with emphasis on the things that he feels not 
necessarily important but with a spirit of fairness and with 
a high purpose such as we welcome, and we want to ex- 
press our gratefulness to him for taking that difficult office 
and our complete confidence in him. (Applause.) 


Chairman Morris: 


One of the last newspapers to be discarded is now located 
in Minneapolis. He was the man that used to contribute 
to the 93 per cent of convictions that you heard about, 
Aaron Youngquist, former assistant attorney general. 


Aaron Youngquist, of Minnesota: 


I don’t know, Mr. Chairman and friends, if I should 
even take the platform because I have nothing i in particular 
to say to you. I was interested very much when Mr. Jack- 
son announced that he was going to tell something about 
the policies of the department and I was gratified even 
more in hearing that those policies were about the same 
as those that we in the Department of Justice, with the 
Treasury Department, had followed over a course of years. 
We who were there before can give our hearty approval to 
those particular policies. 

There is, however, something in my mind suggested by 
Mr. Jackson. Although this is not a regular meeting of 
the committee on Federal Taxation, and although this tax 
clinic has, as I understand it no official recognition by the 
3ar Association, nevertheless the interest manifested in the 
subject of Federal Taxation shown by the very numerous 
attendance at this metting shows without doubt the neceés- 
sity for the creation of a section on Federal Taxation in 
the American Bar Association. 

I move that the sense of this meeting be that a section 
on Federal Taxation should be created in the American 
Bar Association. That the present committee on taxation 
and its successors should take steps towards securing that 
end; and if I may include another proposal in the same 
motion—Mr. Jackson was kind enough to advise us thus 
early of the creation of a commitee by the Secretary of 
the Treasury dealing with the enrollment and disbarment 
of practitioners before the Treasury Department and other 
Federal Bars. He has invited our cooperation and our 
suggestions to that committee. It would seem proper that 
both for the aid of the association’s committee and for the 
protection of ourselves as practitioners before those govern- 
mental departments, it is highly advisable that this invita- 
tion be accepted. I include in the motion that it is the 
sense of this group that your committee and its sucessors 
do what it deems proper in that direction. 


Chairman Morris: 


As I understand your motion, it is, that the present 
committee and its successors pursue the objective of estab- 
lishing a section on Federal Taxation and second to accept 
promptly the invitation by Mr. Jackson that the present 
committee and its successors make the necessary contact 
with the committee of the Treasury Department regarding 
enrollment and disbarment, for representation on behalf 
of the bar. 


Is any discussion necessary ? 
[The motion was seconded and carried. 


Chairman Morris: 


Down in Washington you hear all this talk about the 
“father” of legislation. When I look at Mrs. Willebrandt, 
I find it difficult to believe that she could be the mother 
of anything adult. Yet she is the “mother” of a Depart- 
ment of Justice policy. She is the person who developed 
much of the attitude of the Department of Justice with 
respect to tax matters. We were fortunate in having her 
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for the developing and Aaron Youngquist to carry on. I 
think we ought to hear from her, Mrs. Willebrandt, former 
assistant attorney general. 


Mabel Walker Willebrandt, of California: 


Mr. Chairman and friends, I never have any capacity to 
do other than speak very seriously, and consequently a 
serious thought has been crossing my mind, although | 
have enjoyed the joking too, that we may use that “Yast 
year’s newspaper’ phrase a little too distortedly. 

I personally like the expression. I came into office in 
1921. I wrestled with last year’s newspapers then myself, 
I felt about them then just the way Mr. Jackson does now! 
But many of them gave me a lot of help. One was Mr. 
Miller. Another was the Dean, as we all recognize, of the 
American Bar, John W. Davis. I shall never forget the 
first day he came in to discuss a tax problem with me. I 
was a novice, ignorant about Federal taxation, having noth- 
ing to contribute to it except a little common sense, I hope 
gleaned from experience during a few years of butting my 
head against a difficult practice out in the West. Mr. Davis, 
with patience, deference and with consideration for my 
responsibilities, proceeded to discuss his involved tax ques- 
tion. He was a last year’s newspaper, but a valuable one! 
All things that have passed their temporal and exaggerated 
value because of the peculiar circumstances of time become 
useful only in so far as intrinsically they have value. In- 
trinsically, the members of the Bar practicing before Wash- 
ington officials must carry conviction, and value and 
helpfulness, and approach newly appointed officials with 
that consideration that puts yourself on the other side of 
the table. We cannot forget that we may be arguing for 
our client, but the fellow on the other side of the table 
has the United States government for his client, and it 
is a bigger client and a better client than any of us have 
in our individual capacities. 

I don’t believe that we should forget the importance of the 
suggestion by Mr. Jackson of enlarging this Tax Committee 
of the American Bar Association in order to improve the 
tax Bar and its standards when seeking to win cases for 
clients without resort to courts, but in discussion, or con- 
ferences in Government offices. 

It is a privilege to have the opportunity of informal dis- 
cussion with government departments in order to win 
client’s cases. The privilege should be used so as to be a 
help to Government officials too. 

A thought which Mr. Magill gave, seemed to me especially 
important. He suggested that perhaps the American Law 
Institute might attempt to restate the law on taxation; 
suggested the Law Institute as a possible tribunal. It is un- 
doubtedly important that someone with the combination of 
experience as a legal practitioner, and judicial training try 
to do that very thing. The chief handicap in trying your 
client’s case before these government departments is that 
young men behind official desks all hunt for spotted calf 
cases in tax law. There really ain’t no such animal! Al- 
most every tax decision peculiarly depends upon the facts 
of that case. The trend of the tax opinions coming from 
the courts and from the Board of Tax Appeals is a too 
great elaboration of interpretation. Some sound like Moses 
was law giving, whereas the member’s interpretation should 
not have one bit wider application than the facts found in 
the case. In the field of tax law, we are losing the woods 
for the trees. Therefore, restatement is most essential. It 
would help the department that deals with us, as lawyers, 
to carry out changes of policy, without violation of funda- 
mental principles of interpretation. Change is to be ex- 
pected, but certain policies are firm such as those which 
Mr. Jackson named at the end of his address. 

Those two things, the privilege of working out your 
client’s case with Government officials, instead of trial, and 
restatement and simplification of fundamental principles 
of tax law, I just felt seriously like mentioning. I hope | 
have not trespassed on time in doing so. (Applause) 


Chairman Morris: 
Mr. Cochrane has five minutes. 


Howe P. Cochran, of Washington, D. C.: 


Gentlemen, I offer a dissenting vote. I think that if 
things were as wonderful as we have heard them explained 
it would be great. Unfortunately it is not that way. Mr. 
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Miller has discussed at great length one of a thousand 
festering sores, all of them getting worse. The troubles 
were explained by Mr. Shakespeare as uncertainty and de- 
lay. So there is nothing yew about them, but we have here 
special uncertainties; administrative uncertainties such as 
Mr. Miller has explained, the inability to apply the law to 
a set of facts so that anybody knows where he stands. We 
have worse than that—legislative uncertainty, the inability 
to draw a law which you can understand. I will give you 
some examples. 

If a man has an estate of five hundred thousand dollars, 
the tax on it is fifty-eight thousand dollars. I can reduce 
that tax to sixteen thousand and get Mr. Jackson’s o. k. 
(Laughter) 

A man who makes three hundred thousand dollars this 
year owes one hundred and fifty thousand, if you read the 
law. I can settle it for twenty-five thousand dollars. All 
errors in the law. 


Chairman Morris: 
No fair advertising here! 
Mr. Cochrane: 


I won’t do it for him, but I can show him how it could 
be done. If you take any good law office in this country, I 
don’t believe any of them have paid any income tax on the 
earnings of the estates of deceased persons in the last five 
years, and yet the law says the estate of a deceased person 
shall be established as single and individual. All of these 
things are errors, legal holes in the tax law. 

I will go back to Mr. Morris’ statements. I have never 
in my office done one of these things I have told you. 
They are only three of a thousand and I have named three 
I have never done. (Laughter) 

Pardon me for saying so, but there is inexperience in 
high places; the rank and file of the tax unit was never 
better. They never had better men, even when they hired 
high born democrats. Unquestionably they have the best 
men they have ever had. My complaint is with inexperience 
in high places. People have to lay down policies; draft 
laws, tell you how to administer them: I say we all know 
where they have been the last fifteen years, and none of 
them have been tax men. I don’t question their honesty, 
intelligence, integrity. Suppose Mr. Miller had papers 
cleared, o. k. of the local representative, approval of Mr. 
Farley, appointment by Mr. Roosevelt, I still wouldn’t let 
him pull my tonsils. (Laughter) 

I spent the last year trying to find out what the trouble 
was. Mr. Jackson told us. The Treasury knows practi- 
cally everything. I was interested in this subject last year 
and I took him up on the proposition, came down to Wash- 


ington. I spent three months trying to talk to somebody 
about it. I went to Mr. Magill’s office twice. The first 
time the girl said Mr. Magill couldn’t see me. The next 


time she said Mr. Magill couldn’t see me that day or any 
day. I wrote him a letter and said I thought that was very 
rude. I wrote him more, none of which were answered. | 
never saw Mr. Magill before today; I challenge any of you 
to ever see him in his office. Mr. Magill is really good. 
I am sorry I did not see him, because I really think he 
must be good. I think he made a dandy speech. I bet I 
could have sold him some of these ideas and saved hundreds 
of millions of dollars being lost. (Laughter) 

You can go to Washington and see Mr. Jackson when- 
ever you want. Mr. Jackson will see you. He will be 
courteous. He will say he can’t understand, but he will be 
glad to help you meet people who would understand your 
problem. About three or four years from now I will bet 
you Mr. Jackson will be such a good tax man he will be 
in charge of the education of the Hopi Indians. 

Seriously I propose to this committee to do away with 
uncertainty and delay. The Board of Tax Appeals is our 
only hope now, because the Board of Tax Appeals gives 
you in open court, so to speak, an even chance to arrive at 
a decision. 

I propose to the committee the advocacy of a compromise 
committee similar to the Board of Tax Appeals to hear 
and determine compromises that are proper compromises 
on a basis favorable to the government so that taxpayer 
at a loss to himself in money, and a tremendous saving to 
himself in time, can get his tax matters behind him and 
forever closed. (Applause) 
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Chairman Morris: 


I thank you for a very apparent contribution to our 
program. Now volunteers. 


Joshua Grozier, of Colorado: 


I think that this whole Federal taxation situation has 
arisen from what might be called and has been termed a 
yesterday’s newspaper in the Supreme Court of the United 
States. They started off on the wrong foot in 1895 in the 
case of Pollock against the Farmer’s Loan and Trust 
Company. That may all be ancient history, but the fact 
is that every word said in that major opinion was on a moot 
question and I will prove it to you. In that case, as you 
will all remember, the government was trying to reduce 
the taxes on imports and they passed what they called the 
Wilson Tariff Bill, and to make up for that deficiency in 
taxes from the reduction of import duties they provided 
for an income tax, or rather for two income taxes. One 
of those income taxes was a corporation tax. The whole 
opinion of Chief Justice Fuller doesn’t say a word about a 
corporation tax, which is a valorem tax. The only thing 
said in the whole opinion is regarding a personal income 
tax which was not before the court because the tax of 
the corporation, the Farmer’s Loan and Trust Company 
was the only tax involved and that was a corporation tax. 
In other words, Pollock brought an injunction against the 
corporation to prevent them from making a tax return and 
he protested his suit on behalf of himself and all stock- 
holders of that company. 

He was in the position of the corporation. The tax on 
him was all an excise tax. In other words, what I started 
out to say is that the whole opinion is purely a moot ques- 
tion and the moot question was wrong. The decision was 
wrong. The courts in this country have been following 
foreign law too much. There is an American political 
language and every word in that language has a different 
meaning from the meaning of the same word spelled iden- 
tically in the English or any other language. 

I have gone into this question of direct tax quite thor- 
oughly, and my opinion is that they are in what was 
formerly the representative and direct tax clause of the 
Constitution. The meaning of the word direct tax is a 
national tax on the estate, a national taxable unit. In the 
other provisions of the Constitution where the word direct 
tax appears, the capitalization or direct tax clause of the 
Constitution, that meaning of the word direct tax is a tax 
on slaves. 


Chairman Morris: 
Your time is up, Sir. 


Mr. Jackson: 


Without any disrespect I am obliged to leave. I am 
glad I didn’t go before Howe Cochrane gave us a chance 
to see ourselves as others see us, but I must hasten back 
to resume my position as gate receiver. (Applause) 


Chairman Morris: 
Anyone else? 


Arthur Deibert, of Washington, D. C.: 


I merely wish to express my gratification at the invita- 
tion offered by General Counsel of the Bureau, Mr. Jack- 
son for the American Bar Association to participate in the 
drafting of the appropriate regulations on practice before 
the Treasury Department. I think this is a matter of ut- 
most importance to all practitioners before the Treasury 
Department and particularly to members of the Bar. |! 
think he mentioned the question of a possible five year 
tenure on the part of persons admitted to practice before 
the Treasury. That is one of the things that ought to be 
given very careful consideration. I was very happy to 
second the motion of my friend, Mr. Youngquist, and | 
hope that a suitable committee will be appointed to work 
out in conjunction with the representatives of the Treasury 
a proper set of regulations for admission to the Treasury 
Bar. 

I think there is a great deal of danger in limiting the 
time within which persons may be admitted to practice. 
whether it be three years or five or any other definite 
period. 


(Continued on page 563) 
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PENDING STATE TAX LEGISLATION 





Under the above heading, report will be made of the introduction of and action taken 
This section will be confined to 
pending bills in state legislatures, and the final report will be that of enactment, designated 


This feature is made possible through the facilities of the Com- 
merce Clearing House Legislative Reporting Department, which furnishes a twenty-four 
hour reporting service on all subjects for all states. 
may be obtained for a service charge of one dollar per bill. 


on state tax legislation of importance to business interests. 


by a bold-faced star | >]. 


CALIFORNIA 


First Special Session.—The special ses- 
sion of the Legislature, which convened on 
September 12, 1934, adjourned September 
15, 1934, having passed the following mea- 
sures affecting taxation. 

Tax delinquency moratorium.—yA. B. 
No. 7 (Ch. 6, Laws 1934) provides that in 
all cases where real estate has been sold 
to the State on or before July 6, 1934 for 
delinquent taxes, the property may be re- 
deemed by the payment of the delinquent 
taxes in 10 yearly installments. Approved 
and effective September 20, 1934. 

Redemption of property sold to irriga- 
tion districts for delinquent assessments. 
—S. B. No. 3 (Ch. 7, Laws 1934) provides 
that where land has been sold to an irriga- 
tion district prior to September 10, 1934 
for delinquent taxes, it may be redeemed by 
the payment of the delinquent taxes in 10 
equal annual installments. Approved and 
effective September 20, 1934. 

Bankruptcy relief—ykA. B. No. 12 (Ch. 
4, Laws 1934) provides that taxing districts 
may take advantage of the Federal bank- 
ruptcy laws, and consummate a plan of ad- 
justment, relative to bonds, warrants or 
other obligations of the taxing districts. 
Approved and effective September 20, 1934. 

Postponement of enforcement of lien 
arising out of special assessment taxes.— 
*A. B. No. 13 (Ch. 5, Laws 1934) provides 
that no proceedings to enforce liens arising 
out of the levy of any special assessment 
shall be commenced until after February 
28, 1935. Approved and effective Septem- 
ber 20, 1934. 

Tax to pay interest and principal on 
reclamation district bonds.—yS. B. No. 4 
(Ch. 8, Laws 1934) validates bonds includ- 
ing refunding bonds of reclamation districts 
and provides for the levy and collection of 
taxes to pay the interest and principal. Ap- 
proved and effective September 20, 1934. 


NEW JERSEY 


First Special Session.—The First Special 
Session of the 1934 Legislature which con- 
vened on September 5, 1934 and adjourned 
on September 18, 1934, did not enact any 
tax legislation. 


PENNSYLVANIA 


The Legislature convened in special ses- 
sion (Second Special Session—1934) on 
September 12, 1934 and adjourned Septem- 
ber 20, 1934. No tax legislation was en- 
acted. The revenue necessary for relief 
purposes was acquired by transferring 
money from the several special funds into 
the general fund and then appropriating it 
for relief purposes. In all, nine bills were 
enacted into law, all being approved on 
September 19, 1934. 


| 
| 


Copies of the text of any bill reported 


1934 Sessions of Legislatures 


Jurisdiction 





Convened Adjourned 















RHODE ISLAND 
First Special Session 


Alcoholic beverages. — yeHouse 521 
amends Sec. 5 of the alcoholic beverages 
act to permit the issue of one retail Class A 


Arkansas (2nd Sp.)..... Jan. 2 Jan. 26 license to licensed wholesalers; approved 

Arkansas (3rd Sp.)..... Apr. 9 Apr. 11 and effective September 21, 1934. 

re Sept. 12 Sept. 15 Horse racing.—House 559 amends Sec. 

Colorado (2nd Sp.)..... Dec. 4,’33 Jan. 22 19 of Chap. 2086, L. 1933, to make compul- 

Delaware (Sp.) .... Oct. 18,’33 May 7 | sory the granting of a Class A license for 

Illinois (2nd Sp.)....... Nov. 22,’33 May 11 | horse racing if and when a town or city 

Hiinois (3rd Sp.)....... Feb. 13 May 11 approves such meeting. a 

Bowe (Soa.) ............. Nom. 6°33 Mae. 12 

Kansas (2nd Sp.)....... Mar. 1 Mar. 7 Second Special Session 

acer itl Fe pe ee Call and adjournment.—A second special 
entucky (Sp.) . . May 9 July 3 ° ° 

Louisi session, to run concurrently with the first, 
STE TSe eT May 14 July 11 : 

Louisi was called for and convened Thursday, Sep- 
ouisiana (Sp.) ... . Aug. 14 Aug. 18 | 13. 1934 1 1j sa a 
Massachusetts ..... sigs, Re, June 29 tember ” wi ee eee 
Michi : , September 14, 1934. The session acted only 

ichigan (1st Sp.)...... Nov. 22,’33 Jan. 4 = ; 
Michigan (2nd Sp.) - Feb. 19 Apr. 4 on emergency matters necessitated dy cur- 

: : rent industrial strikes; no action affecting 
Minnesota (Sp.) ....... Dec. 5,°33 Jan. 6 enation was ties < 
ee ae Jan. 2 Apr. 4 : : , 
Diissourt se.) ......-.. Oct. 17,°33 Jan. 12 
Montana (Sp.) . : Nov. 27,°33 Jan. 19 TEXAS 
New Hampshire (Sp.)... May 14 June 4 Third Special Session—The Third Called 
New Jersey ........... Jan. 10,’33 Jan. 9 J|Session of the Texas Legislature which 
NCW FOTORF oo os sins . Jan. 9 July 9? convened on August 27, 1934, adjourned 
New Jersey (Sp.)....... Sept. 5 Sept. 17 September 25, 1934. 
New Mexico (Sp.)...... Apr. 9 Apr. 27 : . 
<<. ....... Jan. 3 Apr. 27 Ad valorem taxes.—House 25, releases 
New York (Sp.).”..... July 10 Aug. 18? penalty and interest on all ad valorem 
Neste Cie ......... July 19 July 238 |taxes. Passed both houses, but died in 
Ohio (2nd Sp.)...... Dec. 6,°33 May 44 |conference committee. 
Ohio (3rd Sp.)...... June 27 June 29 Assessment inventories. — Senate 8, 
Pennsylvania (Sp.) ..... Sept. 12 Sept. 20 | relative to assessment inventories in mu- 
Rhode Island ....... -- Jan. 2 Apr. 26 | nicipalities where the fiscal year is different 
Rhode Island (1st Sp.)... June 14... see than the calendar year. Approved Septem- 
Rhode Island (2nd Sp.) Sept. 13 Sept. |4 ber 26, 1934. 
South Carolina .... Jan. 9 Apr. 14 v eae 
Texas (2nd Sp.).. Jan. 29 Feb. 27 : Fish dealer Ss licenses.— ye House a, levy- 
Texas (3rd Sp.) Aug. 27 Sept. 25 ing a license tax of $5.00 each on retail 
Vermont (2nd Sp.) Apr. 18 \pr. 19 fish dealers. Approved September 26, 1934. 
Virginia ...... Jan. 10 Mar. 20 Milk distribution—House 50, relating to 
Washington (Sp.) Dec. 4,°33 Jan, 13  |the distribution and processing of milk. 
West Va. (2nd Sp.) Nov. 21,’33 Mar. 24 Passed both houses but died in conference 
Wisconsin (Sp.) Dec. 11,°33 Feb. 3 committee. 


Milk regulation.—% House 56 relating to 













































1 New Jersey.—Recessed July 9 to December 17, 
1934. 

2New York.—Inasmuch as the State Senate met 
in special session on July 19, 1934, for the purpose 
of initiating impeachment proceedings, which session 
adjourned on June 19, 1934, the succeeding special 
session of both houses, which convened on July 10th 
and adjourned on August 18th, is technically desig- 
nated as the 2nd special session of the Senate and 
the 1st special session of the Assembly. 

8 North Dakota.—Inasmuch as former Governor 
Langer was unable to obtain the necessary quorum 
of both branches of the Legislative Assembly, the 
Secretary of State advises that no actual official 
session is considered as having convened. 

4 Ohio.—Recessed May 4 to November 19, 1934. 









the distribution and processing of milk in 
Bexar County. Approved September 26, 
1934. 


Motor vehicle fees —yHouse 9, reduces 
license fees on motor vehicles used by 
farm and ranch owners. Approved Sep- 


tember 26, 1934. 


Oil regulation. Senate 21 further pre- 
scribes powers of the Railroad Commis- 
sion to regulate production, storage, 
transportation, sale and handling of oil. 
Approved September 28, 1934. 

Oleomargarine tax.—y%House 32, im- 
poses a tax of 10c per pound on certain 


oleomargarine. Approved September 21, 
1934. 


























































































































THE TAX MAGAZINE 


October, 1934 


Constitutional Amendments, Initiative Petitions and Referendums Pertaining 
to Taxation to Be Voted on at the November (1934) Election 


Alabama.—No tax measuress | 


Arizona.—The following measures will | 
be submitted: 


Initiative petition to amend Section 2 of 
Article IX of the Constitution to read as 
follows: 


Section 2. There shall be exempt from taxation 
all Federal, State, County and Municipal property. 
Property of educational, charitable and religious 
associations or institutions, not used or held for 
profit may be exempt from taxation by law. Public 
debt, as evidenced by the bonds of Arizona, its 
counties, municipalities or other subdivisions, shall 
also be exempt from taxation. 

There shall be further exempt from taxation (ex- 
cept for tax levies exclusively for school purposes) 
the property, including the interest of both husband 
and wife in community property, of every person, 
of any widow, caused by death or legal separation 
and of any minor orphan child, honorably discharged 
soldier or sailor, United States marine, member of 
revenue and marine service and army nurse, resident 
and qualified elector of this State, in the amount 
of Twenty-five hundred ($2,500.00) Dollars. Hus- 
band and wife together shall not be entitled to claim 
a property tax exemption in excess of Twenty-five 
hundred dollars ($2,500.00). There shall also be 
further exempt from taxation and from any sales 
tax or license upon the sale, resale, purchase, dis- 
tribution, transfer or transportation thereof, farm 
products of the soil produced in Arizona, also fruit, 
fresh meat, poultry, butter, eggs, milk, flour, bread, 
sugar, tea and coffee. All property in the State not 
exempt under the laws of the United States or under 
this Constitution, or exempt by law under the pro- 
visions of this Section shall be subject to taxation 
to be ascertained as provided by law. 

This section shall be self-executing, except that to 
entitle any such resident to the exemption herein pro- 
vided he shall between the first day of January 
and the fifteenth day of April of each year file 
with the County and City Assessor of the County 
and City where such property is situate an affidavit 
showing the facts entitling him to such exemption. 
The County and City Assessor shall furnish to the 
person the form of such affidavit, and take his oath 
thereto when requested, all without fees. 





Said Section 2 now reads thus: 


There shall be exempt from taxation all Federal, 
State, county and municipal property. Property of 
educational, charitable and religious associations or 
institutions not used or held for profit may be ex- 
empt from taxation by law. Public debt, as evi- 
denced by the bonds of Arizona, its counties, 
municipalities, or other subdivisions, shall also be 
exempt from taxation. There shall be further exempt 
from taxation the property of widows, honorably dis- 
charged soldiers, sailors, United States Marines, 
members of revenue marine service, and army nurses, 
residents of this state, not exceeding the amount of 
two thousand dollars, where the total assessment of 
such widow and such other persons named herein 
does not exceed five thousand dollars; provided, that 
no such exemption shall be made for such persons 
other than widows unless they shall have served 
at least sixty days in the military or naval service 
of the United States during time of war, and shall 
have been residents of this State prior to January 
1, 1927. All property in the State not exempt under 
the laws of the United States or under this con- 
stitution, or exempt by law under the provisions of 
this section shall be subject to taxation to be ascer- 
tained as provided by law. This section shall be 
self-executing. 


An initiative petition proposing to add 
three sections to Article IX of the Consti- 
tution, relative to the taxation of copper 
mining and the valuation of public utility 
property, to read as follows:’ 


Section 12. Every person engaged in the min- 
ing of copper within the State of Arizona, as owner, 
lessee, trustee, possessor, receiver, or in any other 
proprietary capacity shall, in addition to all other 
taxes or excises imposed by law, pay to the State 
Treasurer, for the use of the State of Arizona, a 
license tax as follows: 

A tax of one-half cent per pound on all copper 
produced from ore mined or extracted by open pit 
or surface operations ; 

A tax of one-half cent per pound on all copper 
produced from ore mined or extracted by under- 
ground operation where the average grade or copper 
content of such ore exceeds two percentum and 
one-quarter cent per pound where the average grade 


1The Arizona Supreme Court_held this petition 
invalid in the case of Kerby v. Luhrs, decided Oc- 
tober 10, 1934. 





or copper content of such ore shall equal two per- 
centum or less. 

_Every person taxable under the foregoing pro- 
visions shall quarterly, on the first day of January, 


| April, July and October of each year, make a re- 


turn to the State ‘Tax Commission showing the total 
tonnage of ore mined or produced for the preceding 
quarter, the average grade or copper content of 
such ore, the number of pounds of copper produced, 
and such other information as shall be required by 
the Commission, and shall on said dates pay to the 
State Treasurer the tax for the preceding quarter. 

Section 13. The tangible property of public serv- 
ice corporations engaged in the production, sale or 
distribution of gas, water or electricity, shall unless 
exempted from taxation by law, be assessed for pur- 
poses of taxation upon the valuations fixed by the 
Corporation Commission of Arizona for rate making 
purposes. 

Section 14. The State Tax Commission of Arizona, 
as it now exists, and is heretofore created by Chap- 
ter 23, Laws of the First Legislature of Arizona, 
Regular Session, is hereby created a constitutional 
commission and office. 


Arkansas.—House Joint Resolution No. 1 
of the Regular Session, Laws 1933, will be 
submitted to the people. The portion of 
this Resolution pertinent to taxation is 
presented herewith: 

That Article 5 of the Constitution 


of Arkansas be amended by adding 
following: 
* _ * 


of the State 
thereto the 


Sec. 2. None of the rates for property, excise, 
privilege or personal taxes now levied shall be in- 
creased by the General Assembly except after the 
approval of the qualified electors voting thereon at 
an election, or in case of an emergency, by the votes 
of three-fourths of the members elected to each 
House of the General Assembly. 


Act No. 280, Laws 1933, which reduces 
the penalty on delinquent taxes and ex- 
tends the time of redemption, will likewise 
be submitted to the people because of the 
referendum petitions which were filed on 
May 12, 1933. 


California——There are several measures 
to be submitted to the California elector- 
ate but the only one which would have 
any bearing on taxation is the proposal to 
call a constitutional convention. If the 
constitution is to be revised, the revenue 
portions thereof will, no doubt, be changed. 


Colorado.—House Concurrent Resolution 
No. 7 of the Second Special Session, Laws 
1933, will be submitted to the people. This 
Resolution reenacts the entire Article X of 
the Constitution to read as follows: 


Article X 
Revenue 


Section 1. The General Assembly shall provide 
by law for revenue and taxation, and may by law 
vest in the corporate authorities of counties, cities 
and counties, municipalities, school districts and othe 
political subdivisions of the State, the power to 
assess and collect taxes for purposes of such political 
subdivision. All Statutes relating to taxation in 
effect at the time of the adoption of this Amend- 
ment shall continue in full force and effect until 
repealed by the General Assembly. 

Section 2. he power to tax corporations and 
corporate property, real and personal, shall never 
be relinquished or suspended. 

Section 3. The rate of taxation on property, for 
State purposes, shall never exceed four (4) mills on 
each dollar of valuation; Provided, however, that in 
the discretion of the General Assembly an addi- 
tional levy of not to exceed one (1) mill on each 
dollar of valuation may from time to time be author- 
ized for the erection of additional buildings at, and 
for the use, benefit, maintenance, and support of the 
State Institutions; Provided, further, that the rate of 
taxation on property for all State purposes, including 
the additional levy herein provided for shall never 
exceed five (5) mills on each dollar of valuation, 
unless otherwise provided in the Constitution. 

Section 4. Private property shall not be taken or 
sold for the payment of the corporate debt of munici- 
pal corporations. 

Section 5. No appropriation shall be made, nor 
any expenditure authorized by the General Assembly, 
whereby the expenditure of the State, during any 


fiscal year, shall exceed the total revenues then pro- 
vided for by law and applicable for such appropria- 
tion or expenditure, unless the General Assembly 
making such appropriation shall provide for levying 
sufficient taxes, not, however, exceeding the rates 
as to ad valorem taxes allowed in Section three (3) 
of this Article, to pay such appropriation or expendi- 
ture within such fiscal year. This provision shall 
not apply to appropriations or expenditures to sup- 
press insurrection, defend the State, or assist in de- 
fending the United States in time of war. 


The following measures (Nos. 4 to 7) are 
Initiated Measures and include three other 
amendments to Article X of the Constitu- 
tion and a chain store tax. 





NO. 4 
BE IT ENACTED BY THE PEOPLE OF THE 
STATE OF COLORADO: 

That Article X of the Constitution of the State 
of Colorado be amended so as to add an additional 
section thereto, to be numbered Section 17, to read 
as follows: 

Section 17. Hereafter excise taxes shall be im- 
posed only by a vote of the people through initiated 
referred measures. All such taxes on commodities 
not so imposed shall expire on February Ist, 1937. 


NO. 5 
BE IT ENACTED BY THE PEOPLE OF THE 
STATE OF COLORADO: 

That Article X of the Constitution of the State of 
Colorado be amended so as to add an additional 
Section thereto to be numbered Section — to read as 
follows: Section —. On and after July 1, 1935, the 
proceeds from the imposition of any license, regis- 
tration fee or other charge with respect to the 
operation of any motor vehicle upon any public 
highway in this state and the proceeds from the 
imposition of any excise tax on gasoline or other 
liquid motor fuel shall, except costs of administration, 
be used exclusively for the construction, mainte- 
nance, and supervision of the public highways of 
this state. 


NO. 6 


IT ENACTED BY THE 
STATE OF COLORADO: 


That Article X of the Constitution of the State of 
Colorado be amended so as to add an additional 
section thereto, to be numbered Section 17, to read 
as follows: 

Section 17. From and after July Ist, A. D. 1935, 
no Excise Tax on gasoline or other liquid motor 
fuel, in excess of three cents per gallon shall be 
imposed or collected, save as theretofore accrued, 
by the State of Colorado, except by vote of the 
people and through an initiated or referred measure 
and no such Excise Tax shall be imposed or col- 
lected by any municipality or political subdivision 
of this state. 


BE PEOPLE OF THE 


NO. 7 
IT ENACTED BY THE PEOPLE OF THE 
STATE OF COLORADO: 

Section 1. That from and after the first day of 
January, A. D. 1935, it shall be unlawful for any 
person, firm, corporation, association or co-partner- 
ship, either foreign or domestic, to operate, maintain, 
open or establish any store in this state without 
first having obtained a license so to do from the 
State Treasurer, as hereinafter provided. 

Section 2. Any person, firm, corporation, associa- 
tion or co-partnership desiring to operate, maintain, 
open or establish a store in this state shall apply 
to the State Treasurer for a license so to do. The 
application for a license shall be made on a form 
which shall be prescribed and furnished by the State 
Treasurer, and shall set forth the name of the owner, 
manager, trustee, lessee, receiver or other person 
desiring such license; the name of such store; the 
location, including the street number of such store; 
and such other facts as the State Treasurer may 
require. 

If the applicant desires to operate, maintain, open 
or establish more than one such store, he shall make 
a separate application for a license to operate, main- 
tain, open or establish each such store, but the 
respective stores for which the applicant desires to 
secure licenses may all be listed on one application 
blank. 

Each such application shall be accompanied by a 
filing fee of fifty cents ($.50) and by the license fee 
as prescribed in Section five (5) of this Act. 

Section 3. As soon as practicable after the receipt 
of any such application, the State Treasurer shall 
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carefully examine such application to ascertain 
whether it is in proper form and contains the nec- 
essary and requisite information. If, upon examina- 
tion, the State Treasurer shall find that any such 
application is not in proper form and does not 
contain the necessary and requisite information, he 
shall return such application for correction. 

If an application is found to be satisfactory, and 
if the filing and license fees, as herein prescribed, 
shall have fon paid, the State Treasurer shall issue 
to the applicant a license for each store for which 
an application for a license shall have been made. 

Each licensee shall display the license so issued 
in a conspicuous place in the store for which such 
license is issued. 


Section 4. All licenses shall be so issued as to 
expire on the thirty-first day of December of each 
calendar year. On or before the first day of Janu- 
ary of each year, every person, firm, corjoration, 
association or co-partnership having a license, shall 
apply to the State Treasurer for a renewal license 
for the calendar year next ensuing. All applications 
for renewal licenses shall be made on forms which 
shall be prescribed and furnished by the State 
Treasurer. 


No license shall lapse prior to the thirty-first day 
of January of the year next following the year for 
which such license was issued, and if, by such 
thirty-first day of January, an application for a 
renewal license has not been made, the State Treas- 
urer shall notify such delinquent license holder there- 
of, by registered mail, and if application is not 
made for and a renewal license issued on or before 
the last day of February, next ensuing, the former 
license shall lapse and become null and void. 


Each such application for a renewal license shall 
be accompanied by a filing fee of fifty cents ($.50) 
and by the license fee as prescribed in Section five 
(5) of this Act. 


Section 5. Every person, firm, corporation, asso- 
ciation or co-partnership opening, establishing, oper- 
ating or maintaining one or more stores or mercantile 
establishments, within this state, under the same 
general management, supervision or ownership, shall 
pay the license fees hereinafter prescribed for the 
privilege of opening, establishing, operating or main- 
taining such stores or mercantile establishments. 


The license fee herein prescribed shall be paid 
annually, and shall be in addition to the filing fee 
prescribed in Sections two (2) and four (4) of this 
Act. 


The license fees herein prescribed shall be as 
follows: 


1.—Upon one store, the annual license fee shall 
be two dollars ($2.00) for each such store; 


2.—Upon two stores or more, but not to exceed 
four stores, the annual license fee shall be ten 
dollars ($10.00) for each such additional store; 


3.—Upon each store in excess of four, but not to 
exceed eight, the annual license fee shall be fifty 
($50.00) for each such additional store; 


4.—Upon each store in excess of eight, but not to 
exceed fifteen, the annual license fee shall be one 
hundred fifty dollars ($150.00) for each such addi- 
tional store; 


5.—Upon each store in excess of fifteen, but not 
to exceed twenty-four, the annual license fee shall 
be two hundred dollars ($200.00) for each such 
additional store; 


6.—Upon each store in excess of twenty-four, the 
annual license fee shall be three hundred dollars 
($300.00) for each additional store. 


Section 6. Each and every license issued prior to 
the first day of July of any year shall be charged 
for at the full rate, and each and every license issued 
on or after the first day of July of any year shall 
be charged for at one-half of the full rate, as pre- 
scribed in Section five (5) of this Act. 


Section 7. The provisions of this Act shall be 
construed to apply to every person, firm, corpora- 
tion, association or co-partnership, either domestic 
or foreign, which is controlled or held with others 
by majority stock ownership or ultimately controlled 
or directed by one management or association of 
ultimate management. 


Section 8. The term “store”? as used in this Act 
shall be construed to mean and include any store 
or stores or any mercantile establishment or estab- 
lishments which are owned, operated, maintained or 
controlled by the same person, firm, corporation, 
co-partnership or association, either domestic or for- 
eign, in which goods, wares or merchandise of any 
kind are sold, either at retail or wholesale. 


Section 9. Any person, firm, corporation, co-part- 
nership or association who shall violate any of the 
provisions of this Act shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be 
fined in any sum not less than two hundred dollars 
($200.00), and each and every day that such viola- 
tion shall continue shall constitute a separate and 
distinct offense. 


Section 10. Any and all expenses incurred by the 
State Treasurer in the administration. of this Act 
shall be paid out of the funds accruing from the 
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fees imposed by and collected under the provisions 
of this Act. All money collected under the provi- 
sions of this Act, less the expenses incurred in the 
administration of this Act, shall be paid into the 
State Treasury, monthly, by the State Treasurer, 
and shall be added to and shall constitute a part 
of the general fund. 


Section 11. The State Treasurer is hereby au- 
thorized to employ such clerical assistants as may 
be necessary to carry out and administer the pro- 
visions of this Act, and to prepare and print such 
blanks, forms, reports, receipts and any and all 
other things which may be necessary to provide for 
the administration of this Act, and to pay any and 
all such expenses so incurred out of the funds 
collected under the provisions of this Act. 


There is hereby appropriated from any money in 
the general fund of the State Treasury not otherwise 
appropriated, the sum of three thousand dollars 
($3000.00) or so much thereof as may be necessary 
for the purpose of defraying any expenses which 
may be incurred in the administration and in prepar- 
ing to administer this Act before sufficient funds 
shall have been collected from license fees, as here- 
inbefore provided. 


As soon as a sufficient amount of license fees 
shall have been collected under the provisions of 
this Act, the three thousand dollars ($3000.00) here- 
by appropriated, or so much thereof as shall have 
been used, shall be returned to the general fund. 

Section 12. If any section, sub-section, provision 
or clause of this Act should be declared invalid or 
unconstitutional for any reason, such invalidity or 
unconstitutionality shall not be construed to affect 
the remaining portions of this Act. 


Connecticut.—No measures to be sub- 
mitted. 


Delaware.—Questions are not voted on di- 
rectly by the electorate of the State of 
Delaware. 


Florida.—House Joint Resolution No. 20, 
Acts 1933, will be submitted to the people. 
This Resolution proposes to add a new 
section to Article 10 of the Constitution to 
read as follows: 


Sec. 7. No assessment for State, County and 
municipal taxes shall be levied by the State of 
Florida, or under its authority, upon the homestead 
of any person who is an actual citizen and resident 
of the State of Florida, and residing therein or- 
dinarily for nine months of the year when such 
homestead herein defined is actually used for home 
purposes, and no other purpose, and where the 
market value of said homestead does not exceed the 
sum of Five Thousand Dollars ($5,000.00), and after 
such citizen and resident files with the Tax Col- 
lector collecting taxes for the State and County in 
the County in which such homestead is located, a 
proper description of the property so claimed as 
exempt and as heretofore defined by Article 10. 


Georgia.—_No measures to be submitted. 
Idaho.—No tax measures. 


Illinois—No tax measures (but there is 
a proposal for a constitutional convention 
which, if called, would no doubt revise the 
revenue and taxation provisions of the 
Constitution). 


Indiana.—No measures to be submitted. 
Iowa.—No measures to be submitted. 
Kansas.—No tax measures. 


Kentucky.—No measures to be submit- 
ted. 


Louisiana.— Excerpts of the most impor- 
tant measures to be submitted follow: 


ACT NO. 2 


Sec. 1. That at the next election for Representa- 
tives in Congress to be held throughout the State, 
in November, 1934, there shall be submitted to the 
electors for adoption or rejection in the manner pro- 
vided by law, a proposition to amend and re-enact 
Section 22, Article V1, of the Constitution of Louis- 
iana of 1921, as follows: 


Art. VI, Sec. 22.—The General Highway Fund 
shall be derived from the following sources: 


(a) The Legislature shall impose an annual graded 
license tax upon all motor vehicles used on the 
public highways of this State, as follows: 



























or rejection in the manner provided by 
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On automobiles for private use, an annual mini- 


mum license tax of Seven Dollars and Fifty Cents 
($7.50), to be graded up from this amount based 
upon weight and horsepower, either or both. 
trucks or automobiles used in the transportation of 
passengers or freight, or for the delivery of or 
carrying of goods or merchandise, an annual mini- 
mum license tax of Twenty ($20.00) Dollars, to be 
graded up 
power and carrying capacity or weight, any or all; 
provided, that such trucks as are used exclusively 
by farmers in carrying farm produce raised on their 
own farms to the market, and carrying goods and 
merchandise back to their farms, are hereby exempt 


On 


from this amount based upon _horse- 


from this license tax, and are to be taxed in the 


sum of Three ($3.00) Dollars, for each truck of one 
and one-half (1%) ton capacity or under. * * * 


On all kerosene the Legislature may impose a tax 
to be collected and the proceeds used for such pur- 
poses as may be prescribed by law. 


On all other explosives used in the generation of 
motive power, the Legislature may impose a tax to 


be collected as may be prescribed by law. * * * 


ACT NO. 3 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
law, a 
proposition to amend the present Section 4 of Article 
X of the Constitution of Louisiana, by adding there- 
to a new paragraph reading as follows, to-wit: 


From state, parish and special taxes, all motor 
vehicles used on the public highways of this State 
provided that this exemption shall not extend to any 
general or special tax levied by the governing author- 
ity of any municipality, or district created by any 
such municipality, unless the governing authority 
thereof shall provide for such exemption by ordinance 
or resolution. 


Sec. 2. That said proposed amendment be so 
submitted to said electors at the next election for 
Representatives in Congress, to be held in Louisiana 
on the first Tuesday next following the first Monday 
of Noyember, 1934, 


ACT NO. 76 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 14 of Article 12 of the 
Constitution of Louisiana, so that said Section may 
be made to read as follows, to-wit: 


Sec. 14. State funds for the support of the public 
common schools of elementary and secondary grades 
shall be derived from the following sources and shall 
be apportioned to the parish school boards in the 
manner herein provided: 


First: A two and one-half mill ad valorem state- 
wide tax upon each dollar of assessed valuation, for 
state purposes, of all property subject to state taxa- 
tion; provided, that out of the said taxes, fifty thou- 
sand ($50,000.00) dollars shall be paid annually to 
the Isaac Delgado Trade School located in the City 
of New Orleans. 


ACT NO. 77 
Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided by law, a propo- 
sition to amend Section 8 of Article X of the Con- 
stitution of Louisiana, so that same may be made 
to read as follows: : 


Sec. 8. License taxes may be levied on such 
classes of persons, associations of persons and cor- 
porations pursuing any trade, business, occupation, 
vocation or profession, as the Legislature may deem 
proper, except clerks, laborers, ministers of religion, 
school teachers, graduated trained nurses, those en- 
gaged in mechanical, agricultural, or horticultural 
pursuits or in operating saw mills. Such license 
taxes may be classified, graduated or progressive. 
No political subdivision shall impose a greater license 
tax than is imposed for State purposes, provided 
that this restriction shall not apply to dealers in 
malt, vinous, distilled, alcoholic, spirituous or in- 
toxicating liquors; but when an income tax is levied 
by the State, in lieu of State license taxes, this shall 
not prohibit the levy by the political subdivisions 
of the State of such license taxes as the Legislature 
may authorize. Those who pay municipal license 
taxes equal in amount to such taxes levied by the 
parochial authorities shall be exempt from such 
parochial license taxes. 

* *. 


ACT NO. 78 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 4 of Article X of the 
Constitution of Louisiana, so that the said Section 
may be made to read as follows, to-wit: 


Sec. 4. The following property, and no other, 
shall be exempt from taxation: 
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All public property. 


Places of religious worship, rectories and par- 
sonuages belonging to religious denominations, and 
used as places of residence for ministers; places 
of burial; places devoted to charitable undertakings ; 
including that of such organizations as‘ lodges and 
clubs organized for charitable and fraternal purposes 
and practicing the same; schools and colleges; ath- 
letic or physical culture clubs, associations or 
organizations having and maintaining active member- 
ships of not less than one thousand members, being 
non-profit-sharing organizations, holding, in equipped 
gymnasiums, physical development classes open to all 
members daily, except Sundays and holidays, under 
supervision of regular physical directors, with juven- 
ile and junior classes, promoting, in all ages above 
eight years, physical and health development; but 
the exemption shall extend only to property, and 
grounds thereunto appurtenant, used for the above- 
mentioned purposes, and not leased for profit or 
income. 


Cash on hand or on deposit; loans or other obliga- 
tions secured by mortgage on property located ex- 
clusively in the State of Louisiana, and the notes 
or other evidence thereof; loans by life insurance 
companies to policyholders, secured solely by their 
policies; loans by homestead associations to their 
members, secured solely by stock of said associa- 
tions; debts due for merchandise or other articles 
of commerce or for services; obligations of the State 
or its political subdivisions; household property to 
the value of one thousand dollars; the legal reserve 
of life insurance companies organized under the laws 
of this State; property belonging to any military 
organization of the State used by the State National 
Guard or militia for military purposes; agricultural 
products while owned by the producer; agricultural 
implements and farm improvements to the value of 
five hundred dollars; two work horses, one wagon 
or cart, two cows and calves and hogs, sheep and 
goats for personal use; books, philosophical apparatus 
and paintings kept in a public hall; the real estate 
and appurtenant property constituting auditoriums, 
opera houses, temples of music, museums of art or 
carnival organizations, conducted as civic enter- 
prises for the public welfare, while used solely for 
the promotion of art and not operated for profit to the 
owners; property belonging to agricultural fair asso- 
ciations and used exclusively in the conduct of such 
fairs; ships and ocean-going tugs, tow-boats and 
barges, engaged in overseas trade and commerce 
and domiciled in Louisiana ports; provided, this 
exemption shall not apply to harbor, wharf, shed, and 
other port dues; and no ship, tug-boat or barge 
operated in the coastal trade of the continental 
United States shall be within the exemption herein 
granted. 


For ten years from the date of completion, the 
capital stock, franchise and property of all corpora- 
tions constructing, owning and operating within the 
State a combined system of irrigation, navigation 
and hydro-electric power, using fresh water of 
Louisiana streams and water sheds; provided, not 
less than three million dollars shall have been ex- 
pended in the construction of either system prior to 
January 1, 1932. No real or corporeal property 
shall be covered by this exemption, except that 
which is necessarily connected with, and appurtenant 
to, each canal system and forming part thereof, 
or forming a part of its necessary capital or reserves; 
nor shall this exemption extend to the assessed value 
that such real estate had at the time it may be 
acquired by the company; provided, the right of 
the State to regulate the diversion of its public 
waters from their natural beds shall not be hereby 
waived. 


For ten years from date of completion, all pipe 
lines, pumping plants and other property actually 
used in the transportation and distribution of nat- 
ural gas, for fuel and light purposes, wholly within 
this State; provided, such line shall have been con- 
structed after the adoption of this Constitution and 
shall have been completed prior to January 1, 1926; 
and, provided, this exemption shall not apply to any 
property within a municipality, nor to pipe line built 
to cities or towns already supplied with natural gas. 


For a period of fifteen years from the date of the 
adoption of this Constitution, all buildings, fixtures 
and machinery used for manufacturing or commercial 
purposes, located on lands situated on the Navigation 
Canal leased from the Board of Commissioners of 
the Port of New Orleans; provided, no owner of 
such property shall be entitled to this exemption 
unless he shall have invested twenty-five thousand 
dollars, or more, in the physical property of such 
enterprise and keeps constantly employed at least 
twenty-five persons therein. 


For five years from the date of completion, all 
bridges built across the Mississippi River, whether 
intrastate or interstate, and which shall be complete 
and open for traffic within four years from November 
6th, 1928. 

From state, parish and special taxes, the home- 
stead, bona fide, consisting of lands, not exceeding 
one hundred and sixty acres, buildings and appur- 
tenances, whether rural or urban, owned and occupied 
by every head of a family, or person having a 
mother or father of a person or persons dependent 







































































































































and except in Orleans Parish, and shall in Orleans 
Parish apply to 
school, the levee and levee board taxes, and the State 
Treasurer shall 
reimburse the general or special funds of the State 
and any of its political subdivisions, police juries, 
boards, commissions or offices and the City of New 
Orleans for any sums 
State, its general or special funds and any of its 
political subdiivsions, police juries, boards, commis- 
sions or offices and the City of New Orleans, occa- 
sioned by reason of the homestead tax exemption 
herein 
established and provided for by the Legislature in 
the Property Tax Relief Fund, said reimbursement 
to be made pro-rata out of said Fund. 
that homesteads shall not be exempt from parish 
and/or special taxes, and/or taxes of the City of 
New Orleans, to an amount greater than the neces- 
sary funds 









and all provisions of this Constitution and the laws 
of this State in conflict with this paragraph are 
hereby repealed. 

7 7 7 


to the qualified electors of the State for their adoption 
or rejection at the Congressional election to be held 
on the first Tuesday after the first Monday in the 
month of November, 1934, as follows: 


Legislature; shall never be surrendered, suspended 
or contracted away; and all taxes shall be uniform 
upon the same class of subjects throughout the terri- 
torial limits of the authority levying the tax, and 
shall be 
only. 
its actual cash value, ascertained as directed by law, 
and all tax-payers shall have the right of testing 
the correctness of their assessments before the courts 
at the domicile of the assessing authority, or as may 
be directed by law. 
fixed for State purposes shall be the valuation and 
classification for local purposes; but the taxing au- 


different percentage of such valuation for purposes 
of local taxation. 


of denuded lands, contracts fixing the assessed valu- 


on the value of forest products when severed, three- 
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on him or her for support, to the value of Two Sec. 10. For the purpose of constructing or im- 
Thousand Dollars; provided that this exemption proving public buildings, school houses, roads, 
shall not extend to any municipal or city taxes, save} bridges, levees, sewerage or drainage works, or 


other works of permanent public improvement, title 
to which shall be in the public, or for the mainte- 
nance thereof, any political subdivision may levy 
taxes, in excess of the limitations otherwise fixed in 
this Constitution, not to exceed in any year five 
mills on the dollar for any one of said purposes, 
and not to exceed in any year twenty-five mills on 
the dollar; on any property, whether located within 
the territorial limits of one or more taxing districts, 
for all said purposes; and for giving additional sup. 
port to public schools, any parish, school district or 
sub-school district, or any municipality which sup- 
ports or contributes to the support of its public 
schools, may levy taxes, in excess of the limitations 
otherwise fixed in this Constitution, not to exceed, 
in the aggregate, on any property, whether so taxed 
by one or more taxing districts or authorities, in 
any year, eight (8) mills on the dollar of assessed 
valuation; provided, no special tax authorized by 
this Section shall run for a longer period than ten 
years; and, provided further, that the rate, purpose 
and duration of any such special tax shall have been 
submitted to the resident property taxpayers quali- 
fied to vote in the subdivision in which the tax is 
to be levied a majority vote of those voting, in 
number and amount, shall have voted in favor there- 
of; and, provided, further, that in no instance or 
event and under no circumstances shall any property, 
howsoever located or situated, with respect to one 
or more such taxing districts or special tax-levying 
authorities to be taxed for such purposes in excess 
of the maximum limitations herein prescribed. The 
provisions of this Section shall not affect the validity 
of any tax levied by authority of a valid election held 
prior to the adoption of this amended section of 
this Constitution. The City of New Orleans may 
further levy a special tax not to exceed one-fifth of 
one mill on the dollar of its assessed valuation, for 
the purpose of establishing and maintaining a zo- 
ological garden in that city, provided the rate, 
purpose and duration of such special tax shall have 
been submitted to the resident property taxpayers 
qualified to vote in said city, and a majority of those 
voting, in number and amount, shall have voted in 
favor thereof. 


The Police Jury of Sabine Parish shall have the 
power, without a vote of the property taxpayers, to 
levy an additional tax not to exceed one and one-half 
(1%) mills on the dollar, to be levied annually and 
so long as necessary on the assessed property in said 
parish for the sole purpose of paying any excess 
revenue bonds, now outstanding, and_ heretofore 
issued and sold, in order to secure funds for court 
building in said parish. 


the State, the general city, the 


be authorized and is directed to 


which may be lost to the 


provided for, out of funds which shall be 


Provided, 


E available in the Property Tax Relief 
Fund to make the reimbursement herein provided, 


ACT NO. 81 


Sec. 1, That the following amendment to Section 
1 of Article X of the Constitution shall be submitted 


The power of taxation shall be vested in the 


levied and collected for 


q yublic purposes 
No property shall be assesse 


for more than 


The valuation and classification 


thorities of the local sub-division 


may adopt a 


Equal and uniform taxes may be levied upon net 
incomes, and such taxes may be graduated accord- 
ing to the amount of the net income. Public of- 
ficials shall not be exempted. Reasonable exemptions 
may be allowed. 


For the purpose of encouraging the reforestation Maine.—The Maine election was held on 


September 10, 1934, but none of the four 
propositions submitted pertained to taxes. 


Maryland.—No tax measures. 


ation of the specific lands for the duration of the 
agreements, and fixing a total severance tax based 


fourths of which shall go to the parish where they 
are severed, and which severance tax, for a period 
not to exceed fifty years from the date of such 
contract, shall be in lieu of all other taxes on said 
forest products, are hereby authorized under such 
regulations, terms and conditions of such contracts as 
authorized may be made retroactive by the consent 
of the parties as respects the limit of taxation, on 
contracts theretofore entered into. 


Any legislation adopted at the Regular Session 
of the Legislature in 1934 based upon this proposed 
amendment shall be validated and ratified by the 
adoption of this amendment. The said income tax 
schedule of rates shall never exceed the schedule 
imposed in House Bill No. 339 of the Regular Ses- 
sion of the Legislature for the year 1934. 


Massachusetts.—No official information 
as yet but probably no measures to be sub- 
mitted. 


Michigan.—The following initiatory mea- 
sures are to be submitted: 


(PROPOSAL NO. 2) 


2—Adding New Section 23 to Article X of the 
Constitution: 


Section 23. The maximum amount of specific 
taxes which may be imposed directly or indirectly 
for all purposes upon gasoline or like fuel sold or 
used to propel motor vehicles upon the public roads 
and highways of this state shall not exceed two 
cents per gallon, which taxes shall be payable as 
the Legislature may provide. Such taxes shall be 
in lieu of any other taxes, State or Local, in any- 
wise based upon the value of such gasoline or other 
like motor fuels, or upon the use of such gasoline 
or like fuel to propel motor vehicles upon the public 
reads and highways of this State, or upon the receiv- 
ing of income or receipts from the manufacturing, 
refining, selling, importation, storage, transportation 
or distribution thereof; and shall likewise be in lieu 
of any like tax upon other petroleum products used 
in the operation of motor vehicles, or of any license 
fee or tax based upon the occupation of, or the 
privilege engaging in, the manufacturing, refining, 
selling, importing, storing, transporting or distribut- 
ing of such gasoline or like fuel or other petroleum 
products, except such license fee or tax as may be 
necessary to defray any expense incurred in the 
exercise of the police power and solely for regulatory 
purposes. All revenue received from such tax, after 
the payment of the necessary expenses incurred in 
the enforcement and collection thereof shall be used 
exclusively for highway purposes and for the pay- 
ment of public debts incurred or to be incurre 
therefor. The provisions of this section shall not 
be construed to apply to franchise.or privilege fees 


ACT NO. 82 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 3 of Article XVIII of 
the Constitution of Louisiana, so that said Section 
may be made to read as follows, to-wit: 


Sec. 3. (a) A tax of three-fourths of a mill on 
the dollar, or so much thereof as may be necessary, 
shall be levied upon all the taxable property within 
the State for pensions of $60 per month for Con- 
federate Veterans and their widows, and for the 
purpose of retiring any bonds or certificates of 
indebtedness or both, and the interest thereon, that 
may be issued or may have been issued by the 
Board of Liquidation of the State Debt for the 
purpose of raising funds to pay said pensions. The 
tax shall be assessed and collected without charge. 


ACT NO. 83 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 10 of Article X, of the 
Constitution of Louisiana, so as to make said section 
read as follows, to-wit: 


payab 
nrofit, 
manui 
panie: 
valore 
in st¢ 

(Su 
Detro 


moto! 
five | 
per % 
other 
local, 
moto! 
or al 
there 
of 0" 
or uy 
upon 
mant 
tion 

in dit 
basec 
engas 
stori1 
such 
neces 
polic 
HOV 
law 

ferrit 
moto 
of tit 
suffic 
revel 
videc 


f tl 


vehi 
for 

port 
term 
mote 
I 


a nein hat: ih 


Si 
or 
prov 
pury 
ther 
law 
asse 
taxa 
the 
tern 
proy 
lor 
pury 
erty 
amo 
pury 
twe! 
vide 
evel 
as i 
uate 
and 
trib 
the 
pub 

S 
mn 
by 






































im- 
ids, 
_or 
‘itle 
nte- 
evy 
1 in 
five 
ses, 
on 
thin 
cts, 
sup- 
t or 
sup- 
iblic 
ions 
eed, 
xed 
» in 
ssed 


ten 
pose 
been 
uali- 
x is 
a 
1ere- 
e or 
erty, 
one 
ying 
cess 
The 
idity 


n of 
may 


ution 


mea- 


the 


pecific 
irectly 
old or 
roads 
d two 
ble as 
all be 
1 any- 
- other 
asoline 
public 
receiv- 
turing, 
rtation 
in lieu 
s used 
license 
or the 
fining, 
stribut- 
roleum 
nay be 
in the 
ulatory 
x, after 
rred in 
ye used 
le pay- 
curred 
all not 
ge fees 


TENA Se V8 


(dete yber, 1934 


yayable generally by corporations organized for 
profit, nor shall the provisions of this section exempt 
manufacturers, refiners, importers, storage com- 
yanies, or wholesale distributors from paying ad 
valorem taxes on such gasoline or like fuel held 
in stock or bond. 


(Submitted by Automobile Club of Michigan, 
Detroit, and approved January 16, 1934.) 


(PROPOSAL NO. 3) 


Adding New Section 22 to Article X of the 
Constitution: 


3—Section 22. The maximum amount of taxes 
which may be imposed directly or indirectly for 
all purposes on any motor vehicle registered in 
this State, not a commercial motor vehicle nor a 
motorcycle as herein defined, shall not exceed thirty- 
five cents per hundred pounds of weight thereof 
ner annum. Such taxes shall be in lieu of any 
other taxes, privilege fees, or charges state or 
local, in anywise based upon the value of such 
motor vehicle, or upon any part or portion thereof 
or any quality, capacity, or characteristic incident 
thereto or to any part thereof, or upon the privilege 
of owning, operating or using such motor vehicle, 
or upon the a eee or use thereof, or 
upon the receiving of income or receipts from the 
manufacture, sale, importation, storage, transporta- 
tion or distribution thereof; and shall likewise be 
in lieu of any license fee or other like fee or tax 
based upon the occupation of, or the privilege of 
engaging in, the manufacturing, selling, importing, 
storing, transporting or distributing the same except 
such license fee or other like fee or tax as may be 
necessary to defray any expense incurred under the 
police power for regulatory purposes; PROVIDED, 
HOWEVER, that the Legislature may provide by 
law a method of licensing, registering and trans- 
jerring motor vehicles; of licensing and regulating 
motor vehicle operators, and of issuing certificate 
if title to motor vehicles; and may prescribe charges 
sufficient to pay for the enforcement thereof. All 
revenue received from taxes imposed as herein pro- 
vided after the payment of the necessary expenses 
ff the collection thereof shall be used exclusively 
jor highway purposes or for the payment of public 
debts incurred or to be incurred therefor. The pro- 
visions of this section shall not be construed to 
apply to franchise and privilege fees payable gen- 
erally by corporations organized for profit, nor shall 
the provisions of this section exempt manufacturers 
or dealers from paying ad valorem taxes on motor 
vehicles in stock or bond. The term “commercial 
motor vehicle” as used herein shall include all motor 
vehicles used for the transportation of passengers 
for hire and those constructed or used for trans- 
portation of goods, wares or merchandise. The 
term “motorcycle” as used herein shall include all 
motor vehicles of bicycle or tricycle type operated 
by motive power. 


(Submitted by Automobile Club of Michigan, 
Detroit, and approved January 16, 1934.) 


(PROPOSAL NO. 5) 


5—Amending Sections 3 and 7 of Article X 
of the Constitution: 


Section 3. The legislature may provide by law 
or the assessing of property for taxation and may 
provide for the classification of property for taxation 
purposes and for the levy per collection of taxes 
thereon, except that the legislature shall provide by 
law for the taxation of such property as shall be 
assessed by a board of assessors and the rate of 
taxation on such property shall be the rate which 
the state board of assessors shall ascertain and de- 
termine is the average rate levied upon other like 
property upon which ad valorem taxes are assessed 
for state, county, township, school and municipal 
purposes. All taxes upon the same class of prop- 
erty shall be uniform; Provided that the _ total 
amount of taxes assessed against property for all 
purposes shall be limited as provided in Section 
twenty-one of this Article. The legislature may pro- 
vide by law for the taxation of income from what- 
ever source or sources derived at such rate or rates 
as it may deem proper, and such rates may be grad- 
uated, and the legislature may provide exemptions 
and the proceeds of such income tax shall be dis- 
tributed according to law by the state treasurer for 
the maintenance of high, intermediate and primary 
public schools throughout the state. 


SECTION 7. All assessments hereafter authorized 


on property shall be at its cash value as determined 
Vv law. 


(Submitted by the Michigan Farmer, Detroit, and 
approved February 27, 1934.) 


_ Said sections 3 and 7 now read as fol- 
iOWS?: 
Sec. 3. 


shall provide by law a uniform rule of taxation, ex- 
cept on 


provide by law a uniform rule of taxation for such 
property as shall be assessed by the state board of 
assessors, and the rate of taxation on such property 
shall be the rate which the state board of assessors 
shall ascertain and determine is the average rate 
levied upon other property upon which ad valorem 
taxes are assessed for state, county, township, school 
and municipal purposes. 


authorized shall be on property at its cash value. 


Laws 1933, will be submitted. 
from these measures follow: 


Section 10 of the Constitution of the State of Min- 
nesota to take the place of said section is hereby 
proposed to the people of the State of Minnesota 
for their approval or rejection, which amendment 
when adopted shall be known as Article 9, Section 
10, that is to say: 


be given or loaned in aid of any individual, associa- 
tion or corporation, except as hereinafter provided. 
Nor shall there be any further issue of bonds denom- 
inated ‘Minnesota State Railroad Bonds,’ under what 
purports to be an amendment to Article 9, Section 
10 of the Constitution, adopted April 15th, 
which is hereby expunged from the Constitution, 
saving, excepting and reserving to the state, never- 
theless, all rights, remedies and forfeitures accruing 
under said amendment. 
for the purpose of developing the agricultural re- 
sources of the state, the state may establish and 
maintain a system of rural credits and thereby loan 
money and extend credit to the people of the state 
upon real estate security in such manner and upon 
such terms and conditions as may be prescribed by 
law, and to issue and negotiate bonds to provide 
money to be so loaned. 
contained in Section 5 of this article shall not apply 
to the provisions of this section, and the purposes 
for which the credit of the state or the aforesaid 
municipal subdivisions thereof may be given or loaned 
as herein provided are declared to 
poses. 


lands, title to which is acquired by the state through 
the operation of such system of rural credits, during 
the period such lands are held by the state, and for 
the assessment thereof for benefits arising from im- 
provement, 
such taxes and assessments out of the operation 
of such system of rural credits. 
taxation the legislature may appropriate to the school 
districts, towns, counties, cities, villages and _ bor- 
oughs in which such lands are located sums of 
money not exceeding the amounts which would have 
been realized by such governmental subdivisions from 
the assessments against or taxation of such lands if 
privately owned.” 


Uniform rule of taxation.—The legislature 


property paying specific taxes, and taxes 
shall be levied on such property as shall be pre- 
scribed by law: Provided, That the legislature shall 
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Sec. 7. Assessments.—All assessments hereafter 


Minnesota.—Chapters 441, 442 and 444, 
Excerpts 


CHAPTER 441 


Section 1. The following amendment to Article 9, 


“Section 10. The Credit of the state shall never 


1858, 


Provided, however, that 


The limit of indebtedness 


e public pur- 


The legislature may authorize the taxing of any 


and may provide for the payment ‘of 


In lieu of such 


CHAPTER 442 


Section 1. The following amendment to Section 1 


of Article 9 of the Constitution is hereby proposed 


to the people of the state for their approval or 
rejection, which amendment, when so adopted, shall 
read as follows: 


Section 1. The power of taxation shall never be 
surrendered, suspended or contracted away. Taxes 
shall be uniform upon the same class of subjects, and 
shall be levied and collected for public purposes, but 
public burying grounds, public school houses, public 
hospitals, academies, colleges, universities, and all 
seminaries of learning, all churches, church property 
and houses of worship, institutions of purely public 
charity, public property used exclusively for any 
public purpose, shall be exempt from taxation, and 
there may be exempted from _ taxation personal 
property not exceeding in value $200, for each house- 
hold, individual or head of a family, and household 
goods and farm machinery, as the legislature may 
determine: 


Provided, that the legislature may authorize muni- 
cipal corporations to levy and collect assessments 
for local improvements upon property benefited 
thereby without regard to a cash valuation, and 
provided further, that nothing herein contained shall 
be construed to affect, modify or repeal any existing 
law providing for the taxation of the gross earnings 
of railroads. 


CHAPTER 444 


Section 1. The following amendment to Article 9 
of the Constitution of the State of Minnesota to 
take the place of section 1 relating to taxation is 
hereby proposed to the people of the State of Min- 
nesota for their approval or rejection, which amend- 
ment when adopted shall be known as Section 1 of 
said Article 9, that is to say: 


























surrendered, suspended or contracted away. 
shall be uniform upon the same class of subjects, 
and shall be levied and collected for public 
poses, but public burying grounds, public school 
houses, public hospitals, academies, colleges, uni- 
versities, and all seminaries of learning, all churches, 
church property and houses of worship, institutions 
of purely public charity, and public property used 
exclusively for any public purpose, shall be exempt 
from taxation, and there may be exempted from 
taxation personal property not exceeding in value 
$200, for each household, individual or head of a 
family as the Legislature may determine. 
colleges, universities, and all seminaries of learning 
shall be construed to mean the property actually 
and exclusively used in the instruction and housing 
of the students thereof, and residences on the cam- 
pus actually occupied by instructors of such institu- 
tions. 
municipal corporations to levy and collect assess- 
ments for local improvements upon property bene- 
fited thereby without regard to a cash valuation, and 
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Section 1. The power of taxation shall never be 


Taxes 


ur- 


Academies, 


Provided, that the Legislature may authorize 


rovided further, that nothing herein contained shall 
e construed to affect, modify or repeal any existing 


law providing for the taxation of the gross earnings 
of 2 railroad. 
a 


Mississippi—No official information as 


yet but probably there are no measures 
to be submitted. 


Missouri.—No official information as 


yet. 


Montana.—Chapter 83, Laws 1933, pro- 


viding for income taxes, will be submitted 
to the people. 
therefrom: 


Following is an excerpt 


CHAPTER 83—H. B. No. 147 


Sec. 2. That the Constitution of the State of 


Montana be, and the same is hereby amended by 
adding thereto a new Section to be known and 
ee as Section 1 (a) of Article 12, reading as 
ollows: 


Section 1 (A) of Article 12. The Legislative 


Assembly may levy and collect taxes upon incomes 
of persons, firms and corporations for the purpose 
of replacing property taxes. 
be graduated and progressive and shall be distributed 
to the public schools and to the State Government. 


These income taxes may 


Nebraska.—No tax measures. 
Nevada.—No tax measures. 


New Hampshire.—Local option ques- 


tions only are being considered. 


New Jersey.—No tax measures. 
New Mexico.—No measures to be sub- 


mitted. 


New York.—No tax measures. 


North Carolina—Chapter 383, Laws 


1933, reenacting Article V of the Constitu- 
tion may be submitted.? Said Chapter 383 
proposes a new Constitution and the reve- 
nue provisions are given below. 


ARTICLE V 


Revenue, Taxation and Public Debt 


Section 1. State taxation. The power of taxation 
shall be exercised in a just and equitable manner, 
and shall never be surrendered, suspended or con- 
tracted away. Taxes shall be levied only for public 
purposes, and every act levying a tax shall state 
the object to which it is to be applied. 


Sec. 2. Limitation on State debt. The General 
Assembly shall have the power to contract debts and 
to pledge the faith and credit of the State for the 
following purposes: 

To fund or refund a valid existing debt; 


To borrow in anticipation of the collection of taxes 
due and payable within the fiscal year to an amount 
not exceeding fifty per centum of such taxes; 


To supply a casual deficit; 

To suppress riots or insurrections, or to repel in- 
vasions. 

For any purpose other than these enumerated, the 
General Assembly shall have no power to contract 
new debts in excess of two-thirds of the amount by 
which its outstanding indebtedness shall have been 


2 Whether this measure will be voted on is depen- 
dent on the action of the State Supreme Court as 
to validity of the procedure. 
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reduced during the next preceding biennium, unless 




















who shall vote thereon. 





The General Assembly shall 

















in aid of any person, association or corporation. 


The 
State shall never pay any debt ificurred 


in the 



























the emancipation of any slave, or pay any out- 
standing bonds issued by the so-called Reconstruc- 
tion Legislatures of 1868, 1869, and 1870, or the 
Convention of 1868, which said bonds have been de- 
clared invalid by prior constitutions. 


Sec. 3. County and municipal taxation. The Gen- 
eral Assembly shall, by general laws, provide a uni- 
form system of taxation for the counties, cities, 
towns or other municipal 
county, city, town or other municipal corporation 
shall exercise the power of taxation except in ac- 
cordance with such general laws. 


Sec. 4. Supervision of taxes and finances of local 
governments. The General Assembly shall, by gen- 
eral laws, provide appropriate regulations governing 
the budgets and tax |e a of counties, cities, towns 
and other municipal corporations, and prescribe the 
method by which public notice of such budgets and 
tax levies shall be given. 


Sec. 5. County and municipal indebtedness limited. 
No county, city, town or other municipal corporation 
shall contract any debt, pledge its faith or loan its 
credit unless by a vote A the majority of the quali- 
fied voters thereof, except for the purpose of funding 
or refunding a valid existing debt, or meeting ap- 
propriations made for the current fiscal year in 
anticipation of the collection of taxes and revenues 
for such year; Provided, however, that a county, 
city, town or other municipal corporation which 
shall have reduced the total of its bonded indebted- 
ness within a given year may, to meet its necessary 
expenses and debts, issue bonds to an amount not 
exceeding one-half of the reduction so made, without 
such vote. No election shall authorize any county, 
city, town or other municipal corporation to con- 
tract any debt, pledge its faith or loan its credit, 
unless the majority of the votes cast in favor of it 
are at least one-fourth of the number of votes cast 
in such county, city, town or other municipal cor- 
poration for the office of Governor of the State at 
the last gubernatorial election. 


Sec. 6. Exemptions. Property belonging to the 
State, or to municipal corporations, shall be exempt 
from taxation. The General Assembly may exempt 
cemeteries and property held for educational, scien- 
tific, literary, charitable, or religious purposes. The 
General Assembly may also exempt, to a value not 
exceeding three hundred dollars, wearing apparel, 
household and kitchen furniture, mechanical and 
agricultural implements of mechanics and farmers, 
libraries and scientific instruments, or any other per- 
sonal property. 


Sec. 7. Disbursement of public funds. No money 
shall be drawn from the Treasury of the State, or of 
any county, city, town or other municipal corpora- 
tion, but in consequence of appopriations made by 
law; and an accurate account of the receipts and 























































































































































































































































































































expenditures of the public money shall be annually 
published. 
Sec. 8. Use of sinking funds. No part of any 











sinking fund of the State, or of any sub-division or 
municipality thereof, which shall have been created 
to retire specific bonds or indebtedness, shall be 
used for any other purpose until such bonds or 
indebtedness shall have been paid. 


North Dakota.—No official information 
as yet but probably all measures were sub- 


mitted at the election of September 22, 
1933. 


Ohio.—No official information as yet but 
there probably are no measures to be sub- 
mitted. 


Oklahoma.—Initiative Petition No. 138 
providing for tax exemptions in favor of 
homesteads may appear on the November 
ballot. Petitioners have until October 29, 
1934 to submit complete petitions. 


Oregon.—Chapter 357, Laws 1933, the 
Grange Power Act, will be submitted to 
the people by referendum. 

An initiative petition providing for a tax 
limitation amendment to the Constitution 
as follows: 






























































































































































PROPOSED CONSTITUTIONAL 
AMENDMENT 


That the constitution of the state of Oregon be, 
and the same hereby is, amended by adding thereto 
an article, to be numbered and known as article 
XI-b, to read as follows: 
































the subject be submitted to a vote of the people of 
the State, and be approved by a majority of those 
have no power to give or lend the credit of the State 


prosecution of the War Between the States, or for 


corporations; and no 
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ARTICLE XI-b 


Section 1. Beginning with the first assessment 
which shall be made after the adoption of this 
amendment and thereafter until otherwise provided 
in this constitution, all taxable property subject to 
assessment and taxation by the laws of this state 
shall be assessed at fifty per centum of its true value 
in cash, and no more. 


Section 2. Except as hereinafter provided, the 
aggregate of all tax levies upon taxable property 
within any county of this state by the state, the 
county, school district and city or town shall not, as 
to taxes becoming due and payable in 1936, exceed 
twenty mills on each dollar of assessed valuation 
which assessed valuation shall be fifty per centum 
of the true value in cash as provided in section 1 
of this article and shall not exceed as to taxes be- 
coming due and payable in 1937 nineteen mills, and 
shall not exceed as to taxes becoming due and pay- 
able in 1938 eighteen mills, and shall not exceed 
as to taxes becoming due and payable in 1939 seven- 
teen mills, and shall not exceed as to taxes becoming 
due and payable in 1940 sixteen mills, and shall not 
exceed in any one year as to taxes thereafter becom- 
ing due and payable fifteen mills on each dollar of 
such assessed valuation; provided, however, that the 
levy by the state including the levy for the elemen- 
tary school fund shall at no time exceed ten per 
centum, the levy by any county shall at no time 
exceed twenty-five per centum and the levy by any 
school district shall at no time exceed twenty-five 
per centum and the levy by any city or town shall 
at no time exceed forty per centum, of the limita- 
tions imposed by this article; provided, further, that 
the said limitations shall not prevent the levy of 
additional taxes in excess of said limitations by the 
state and/or any county, school district, city or 
town to pay indebtedness including interest thereon 
lawfully contracted and existing at the time of the 
adoption of this article; provided further, that the 
state and/or any county, school district, city or 
town, shall have power from time to time to levy 
taxes for any one year at a rate in excess of the 
limitations herein specified when authorized so to do 
by a two-thirds majority of those voting on the 
proposition at any general election or at any special 
election lawfully called for the purpose. 


Section 3. Any tax or part of a tax levied, im- 
posed and/or charged against taxable property con- 
trary to the limitations of this article shall be null 
and void. 

Section 4. This article shall be self executing. 


Pennsylvania.—_No measures to be sub- 
mitted. 


Rhode Island.—No official information as 
yet but apparently there are no measures 
to be submitted. 


South Carolina—wNo official information 


as yet but there probably are no tax 
measures. 
South Dakota—No tax measures. 
Tennessee.—_No measures to be _ sub- 


mitted. 


Texas.—Senate Joint Resolutions Nos. 
13 and 16 and House Joint Resolution No. 
41, Laws 1933, are to be submitted to the 
people. Excerpts from two of these reso- 
lutions follow: 


RESOLUTION NO. 13 


Section 1. That Section 3 of Article VIII of the 
Constitution of the State of Texas be so amended 
as to hereafter read as follows: 


Section 3. Taxes shall be levied and collected 
by general laws and for public purposes only; and 
the total amount of revenue which the State shall 
be authorized to collect during such biennium from 
taxes, licenses, permits and fees, (except fees paid 
by students to state educational institutions, and 
except rentals, bonuses and royalties obtained from 
public lands and other public property) shall not 
exceed a sum reasonably estimated to equal the 
product obtained by multiplying the number of the 
inhabitants of this State by the sum of Twenty-two 
dollars and fifty cents ($22.50); provided, however, 
the total amount of such revenue which may be so 
collected, shall be reduced by the amount of any 
surplus funds or unexpended appropriations remain- 
ing at the close of the preceding biennium. The 
expenditures of the State government of funds de- 
rived from the sources above referred to shall never 
exceed during re! biennium, a sum equal to the 
product obtained by multiplying the number of in- 
habitants of this State by the sum of Twenty-two 
dollars and fifty cents ($22.50), provided, however, 
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the amount of revenue which may be collected fron) 
taxes, licenses, permits and fees or expended from 
the revenue thus obtained) shall be determined by 
the then last preceding Federal census, to which 
population shall be added or deducted, as the case 
may be, for each year that has lapsed since the last 
preceding Federal census, the average yearly in. 
crease or decrease of the population as shown by 
said last Federal census when compared with the 
Federal census which immediately preceded said last 
Federal census. Provided, further, that in case of 
war, riots, or insurrection, or a statewide calamity 
caused by earthquake, fire, flood or an epidemic which 
seriously threatens the health of the citizens of this 
State, the Legislature shall have authority, by a two. 
thirds vote of both Houses, to suspend for a definite 
period this constitutional limitation as to the amount 


of money which may be collected and expended dur. 
ing the bie “ium. 
* * ia 


RESUUTION NO. 16 


_Section 1. That Section 1 of Article 8 of the 
Constitution of the State of Texas be amended so as 
to read as follows: 


Section 1. Taxation to be equal and uniform as 
to real estate and to be equal and uniform as to all 
reasonable classifications of property; and occupa- 
tion and income taxes; exemptions; limitations upon 
counties, cities, etc. 


Taxation of real property shall be equal and uni- 
form. All property in this State, whether owned 
by natural persons or corporations, other than 
municipal, shall be taxed in proportion to its value, 
which shall be ascertained as may be provided by 
law. The Legislature may by general laws make 
reasonable classifications of all property other than 
real property for the purpose a taxation; provided 
that the taxation of all property in any class shall be 
equal and uniform. The Legislature may impose a 
poll tax. It may also impose occupation taxes, both 
upon natural persons and upon corporations, other 
than municipal, doing any business in this State. 
It may also tax incomes of both natural persons and 
corporations other than municipal, except that per- 
sons engaged in mechanical and agricultural pursuits 
shall never be required to pay an occupation tax; 
provided, that Two Hundred and Fifty ($250.00) 
Dollars worth of household and kitchen furniture, 
belonging to each family in this State, shall be 
exempt from taxation, and provided further that the 
occupation tax levied by any county, city or town 
for any year on persons or corporations pursuing any 
profession or business, shall not exceed one-half of 
the tax levied by the State for the same period on 
such profession or business. 


Utah.—No measures to be submitted. 
Vermont.—No measures to be submitted. 
Virginia——No measures to be submitted. 


Washington.—House Joint Resolutions 
Nos. 12 and 14, Laws 1933, providing for 
constitutional amendments as follows: 


HOUSE JOINT RESOLUTION NO. 12 


PROVIDING for an amendment to House Joint Reso- 
lution No. 11, page 942-A, Session Laws of 1933, 
relating to the submission of a _ constitutional 
amendment amending Section 1 of Article VII, of 
the Constitution of the State of Washington, relat- 
ing to taxation. 


Be It Resolved, By the Senate and House of Rep- 
resentatives in extraordinary legislative session as- 
sembled: 


That, House ee Resolution No. 11, page 942-A, 
Session Laws of 1933, be, and hereby is amended to 
read as follows: 


Be It Resolved, By the Senate and House of Rep- 
resentatives of the State of Washington in legislative 
session assembled: 


That, at the general election to be held in this 
state on the Tuesday next succeeding the first Mon- 
day in November, 1934, there shall & submitted to 
the qualified electors of this state for their approval 
and ratification, or rejection, an amendment to sec- 
tion 1 of article VII of the Constitution of the State 


of Washington, so that the same shall, when amended, 
read as follows: 


Section 1. The power of taxation shall never be 
suspended, surrendered or contracted away. 
taxes shall be uniform upon the same class of sub- 
jects within the territorial limits of the authority 
levying the tax and shall be levied and collected for 
public purposes only. There shall be such exemp- 
tions from taxation as the Legislature may by gen- 
eral law provide. Nothing contained in this section 
shall be construed to prevent the enactment of a 
graduated net income tax law. 


And Be It Further Resolved, That the Secretary 
of State shall cause the foregoing constitutional 


that the population of the State (in determining ' amendment to be published for at least three months 
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next preceding the election in a weekly newspaper 
in every county where a newspaper is published 
throughout the state. 


Adopted by the House, January 9, 1934. 
Adopted by the Senate, January 11, 1934. 


















HOUSE JOINT RESOLUTION NO. 14 


ProvIDING for an amendment of section 12 of Article 
XI of the constitution of the State of Washington, 
relating to taxation. 


Be It Resolved, By the Senate and House of Rep- 
resentatives of the State of Washington in legislative 
session assembled: 













That, at the general election to be held in this 
state on the Tuesday next succeeding the first Mon- 
day in November, 1934, there shall be submitted to 
the qualified electors of this state for their approval 
and ratification, or rejection, an amendment to sec- 
tion 12 of article X1 of the Constitution of the State 
of Washington, so that the same shall, when 
amended, read as follows: 














Sec. 12. The Legislature shall have no power to 
impose taxes upon counties, cities, towns or other 
municipal corporations, or upon the inhabitants or 
property thereof, for county, city, town, or other 
municipal purposes, but by general law may limit 
such taxes and may supervise and control the valu- 
ing of property for local taxation and the adminis- 
tration of laws relating to such taxation, and may 
apportion state funds among counties, cities, towns 
or other municipal corporations. 

And Be It Further Resolved, That the Secretary 
of State shall cause the foregoing constitutional 
amendment to be published for at least three months 
next preceding the election in a weekly newspaper 
in every county where a newspaper is published 
throughout the State. 

Adopted by the House, March 2, 1933. 


Adopted by the Senate, March 7, 1933. 

























Initiative Petition No. 94, proposing a 
tax limitation law as follows: 


An Act relating to the taxation of real and personal 
property and limiting the aggregate annual rate 
of levy thereon for state, county, municipal, school 
district and road district purposes to forty mills. 


Be it enacted by the People of the State of Wash- 


ington: 






























(p. 13), as follows: 











adding at the end of the article: 








edged before two witnesses. 





subdivision (b) thereof: 
















amendment to be effective. 


Amendments of Regulations 
Stamp Tax on Silver Transfers 


Treasury Regulations 85, approved June 19, 1934 
(relating to the tax on transfers of interests in silver 
bullion under subdivision 10 of Schedule A of Title 
VIII of the Revenue Act of 1926, as added by Sec- 
tion 8 of the Silver Purchase Act of 1934), are 
amended by Treasury Decision 4465, XIII-36-7007 


(a) Article 42(e)(2)(B) is amended by striking 
out in the last two lines thereof the words “acquired 


before May 15, 1934”, and inserting in lieu thereof 
the words “held on May 15, 1934.” 

(b) Article 61 is amended by inserting the words 
“this article and”, in the third line thereof, imme- 
diately before the words “articles 66 and 67”, and by 


The memorandum need not be under oath if the price 
for which the interest is or is to be transferred does not 
exceed $10, and if the memorandum is signed and acknowl- 


(c) Article 85 is amended by adding at the end of 


The election under this article may, at the option of th« 
taxpayer, be made retroactive to May 15, 1934. 

If the taxpayer at any time shows to the satisfaction 
of the collector that changes in his business have caused a 
change in the amount of his necessary inventory, he may 
make application for the issuance of an amended certificate 
and may specify the date as of which he desires such 
Such amendment may in a 
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Section 1. 
aggregate of all tax levies upon real and personal 
property by the state, county, school district, road 
district, and city or town shall not in any year 
exceed forty mills on the dollar of assessed valuation, 
which assessed valuation shall be fifty per cent of 
the true and fair value of any such property in 
money; and the levy by the state shall not exceed 
two mills to be exclusively for the support of the 
University of Washington, Washington State Col- 
lege and the Normal Schools of the state; the levy 
by any county shall not exceed ten mills including 
the levy for the county school fund, the levy by or 
for any school district shall not exceed ten mills, the 
levy for any road district shall not exceed three 
mills, and the levy by any city or town shall not 
exceed fifteen mills; Provided, that nothing herein 
shall limit port district levies otherwise than as 
provided by existing law, nor limit the power of any 
county to levy taxes at the rate provided by law 
for any taxing district other than a school district 
or road district, where such taxing district includes 
less than the whole county; Provided, further, that 
the limitations imposed by this section shall not 
prevent the levy of additional taxes, not in excess of 
five mills per annum and without anticipation of 
delinquencies in payment of taxes, in an amount 
equal to the interest and principal payable in the 
next succeeding year on general obligation bonds, 
outstanding at the time of the taking effect of this 
act, issued by or through the agency of the state, 
or any county, city, town, or school district, nor 
the levy of additional taxes to pay interest on or 
toward the reduction, at the rate provided by stat- 
ute, of the principal of county, city, town, or school 
district warrants outstanding on December 8, 1932; 
but the millage limitation of this proviso with re- 
spect to general obligation bonds shall not apply to 
any taxing district in which a larger levy is neces- 
sary in order to prevent the impairment of the obli- 
gation of contracts: Provided, further, that any 
county, school district, road district, city or town 
shall have the power to levy taxes at a rate in excess 
of the rate specified in this act, when authorized 
so to do by the electors of such county, school dis- 
trict, road district, city or town by a three-fifths 
majority of those voting on the proposition at a 
special election, to be held in the year in which the 
levy is made, and not oftener than once in such 
year, in the manner provided by law for holding 
general elections, at such time as may be fixed by 
the body authorized to call the same, which special 
election may be called by the board of county com- 
missioners, board of school directors, or council or 
other governing body of any city or town or road 


Except as hereinafter provided, the | district, by giving notice thereof for two successive 
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weeks by publication and posting in the manner 
provided by law for giving notices of general elec- 
tions, at which special election the proposition of 
authorizing such excess levy shall be submitted in 
such form as to enable the voters favoring the 
proposition to vote “YES,” and those opposed 
thereto to vote “NO,” provided that the total num- 
ber of persons voting at such special election shall 
constitute a majority of the voters in said taxing 
district who voted for the office of governor at the 
next preceding gubernatorial election. 


West Virginia—House Bill No. 202 of 
the First Special Session, 1933, relative to 
capitation taxes will be submitted. There is 
also an amendment to section 6 of Article 
XIII of the Constitution, known as the 


Land Book Assessment Amendment, on 
the ballot. 


HOUSE BILL NO. 202 


Section 1. That the question of the ratification or 
reiection of an amendment to the Constitution of 
West Virginia, proposed in accordance with the pro- 
visions of section two, article fourteen of said con- 
stitution, shall be submitted to the voters of the 
state at the next general election, to be held in the 
year one thousand nine hundred thirty-four, which 
proposed amendment is as follows: 


Sec. 2. The Legislature shall levy an annual capi- 
tation tax of one dollar upon each inhabitant of the 
state who has attained the age of twenty-one years, 
which shall be annually appropriated to the support 
of free schools, and payment of such capitation tax 
and the presentation of a receipt therefor may be 
made a qualification for voting in all elections in 
such manner and form as the Legislature may by 
law direct. 


Persons afflicted with bodily infirmity may be ex- 
empted from this tax. 

In the event of any inconsistency between any 
of the provisions of this section and any of the other 
provisions of the Constitution, the provisions of this 
section shall prevail. 


Wisconsin.—No tax measures. 


Wyoming.—No tax measures. 





form 8 (silver). 


crease. 


proper case be retroactive. 
is entitled to such amendment, the collector shall issue 
an amended certificate on form 7 (silver), which shall be- 
come effective if the taxpayer files a new agreement on 
In case of an increase of necessary in- 
ventory the cost per ounce of the necessary inventory as 
so increased shall be computed as the weighted average of 
the cost per ounce of the necessary inventory previously 
fixed and the cost per ounce of the actual silver added 
thereto; and in the case of a decrease of necessary inven- 
tory the cost per ounce shall not be affected by such de- 


If satisfied that the taxpayer 


In case a transferor delivers to a United States mint in 
an exempt transfer pursuant to any Executive order (see 
Art. 34 (b)) any silver forming a part of the transferor’s 
necessary inventory, such transferor may, after replacing 


the silver so transferred by other silver not required to be 


delivered to a United States mint, apply for an amended 
certificate on form 7 (silver), in which the average cost 
of the necessary inventory shall be the weighted average 
of (1) the cost of silver in his necessary inventory not 
so delivered, and (2) the actual cost of such silver acquired 
to replace silver in his necessary inventory so delivered to 
a United States mint. 


(d) Article 85(d), as amended by Treasury Deci- 


sion No. 4450, approved July 18, 1934, is amended 


to read as follows: 


(d) Upon every transfer by a transferor who holds a 


erage cost of the 


acquired at a cost 


certificate on form 7 (silver) and has filed an agreement 
on form 8 (silver), the cost shall be based upon the av- 


necessary inventory, except that if re- 


placement silver to replace the interest so transferred is 


less than the average cost of the neces- 


sary inventory, the actual cost of such replacement silver 
shall be used as the cost of the interest so transferred. 


(Continued on page 573) 





























































































































































































































































































































































































































THE FEDERAL CONSTITUTION IN 
TIME OF EMERGENCY 


N. Henry Josephs, Lecturer at the New York 
University Graduate School of Law 


11 New York University Law Quarterly 
Review, June, 1934, pp. 499-537 


The greater part of the present Adminis- 
tration’s national recovery program con- 
sists of laws affecting currency, banking, 
sale of securities, agriculture and industry. 
In discussing the constitutional aspect of 
these laws, the question as to whether the 
provisions contained in some of them are 
void as a delegation of authority by legis- 
lature to the executive, will not be dis- 
cussed because of the wide scope involved 
and because such question goes really to 
the machinery employed in the adminis- 
tration of the laws enacted rather than to 
the existence of the federal powers them- 
selves. 


The proclamation of the President on 
March 5, 1933, besides forbidding banking 
transactions, placed an embargo on gold 
exports and authorized the Secretary of 
the Treasury to take certain actions to 
protect the currency system of the nation. 
This proclamation was issued by virtue of 
the Trading with the Enemy Act of Oc- 
tober 6, 1917, which gave the President 
certain powers over currency in time of 
war, which Act had never been repealed. 
The National Banking Emergency Relief 
Act amended the War Act so as to give 
the President wide powers over the cur- 
rency of the United States not only in 
time of war, but also during “any other 
period of national emergency.” There 
would seem to have been no need to re- 
sort to “war powers” in order to exercise 
the desired control over the nation’s cur- 
rency since the Constitution expressly 
gives Congress such power. Not only the 
Emergency Relief Act, but substantially all 
other laws passed by Congress affecting 
currency find support in this power. The 
constitutionality of the recent currency leg- 
islation is further supported by the deci- 
sions of the Supreme Court in the only 
cases ever decided involving the power of 
Congress over currency. In one of these 
cases, Ling Su Fan v. United States, 218 
U. S. 302 (1910), the Court definitely held 
that the power to coin and regulate the 
value of money included the power to en- 
act measures to preserve a parity “between 
the several kinds of money in circulation.” 
In the recent case of United States v. Camp- 
bell, 5 Fed. Supp. 156 (1933), the Federal 
District Court extended the effect of the 
above decision to cover gold bullion as 
well as currency, upon the ground that 
gold bullion must be looked at in its re- 
lation to the right of the government to 
coin it into money or issue gold certifi- 
cates against it, and thus regulate the value 
of the country’s currency. Moreover, the 
express powers of Congress are not lim- 
ited or inhibited by the constitutional limi- 
tations concerning obligation of contracts 
and due process of law (232 U. S. 261). 

More important in the field of banking 


is the Glass-Steagall Banking Act of 1933 
(73d Congress, Public—No. 66, H. R. 5661). 








DIGESTS OF ARTICLES ON TAXATION IN CURRENT 


LEGAL PERIODICALS 


This Act contemplates the elimination of 
the dual system of banking in this coun- 
try and its unification under exclusive Fed- 
eral control. The constitutionality of this 
legislation would seem amply supported 
by the cases construing the powers of 
Congress to create and maintain a na- 
tional banking system and to provide a 
national currency, without having to re- 
sort to the powers of Congress under the 
commerce clause. 


The Securities Act of 1933 provides for 
federal regulation of securities and invest- 
ment business in general. Congressional 
power for the enactment of this Act is 
derived from the commerce clause. The 
question of whether stocks and bonds are 
subjects of commerce has not been de- 
cided by the Supreme Court, but the cases 
of United States v. Ferger, 250 U. S. 199 
(1918) and the Lottery case, 188 U. S. 321 
(1902) indicate strongly that the Supreme 
Court will treat stocks and bonds as subjects 
of commerce within the regulatory powers of 
Congress under the commerce clause. And 
in Alabama Trans. Co. v. Doyle, 210 Fed. 
173 (1914) a lower federal court passed 
on this question and definitely held that 
there can be no “doubt that stocks and 
bonds are now subjects of interstate com- 
merce.” By reason of the extensive use 
of mails in modern business, the power 


over the mails would seem to furnish the| f 


government even more effective means of 
regulating interstate commerce, than the 
commerce clause itself. 


Federal farm legislation has had a two- 
fold purpose: (1) to give immediate relief 
to the farmer by the application of the 
$120,000,000 made available under the Farm 
Credit Act to the purposes therein men- 
tioned, and (2) to improve the industry 
of agriculture in general by establishing a 
proper balance between the production and 
consumption of agricultural products through 
the enforcement of the provisions con- 
tained in the Emergency Farm Mortgage 
Act, known as the Agricultural Adjust- 
ment Act. 


The constitutional objections in connec- 
tion with this legislation have been aimed 
mostly at the Adjustment Act, particularly 
the sections thereof which levy a process- 
ing tax on agricultural products. This 
section is attacked upon the ground that 
(1) it is not a tax but an attempt by the 
government to regulate prices of farm 
products; and (2) it is not for a public use 
in that it taxes one group of citizens for 
the benefit of another. There is strong 
authority for the proposition that a court 
cannot inquire into the motive or purpose 
of Congress in imposing an excise tax (220 
U. S. 107). The Child Labor Tax case, 259 
U. S. 20, and Hill v. Wallace, 259 U. S. 44, 
seem to hold that the court can look 
through the form and to the substance of 
a taxing statute if it appears on its face 
that the tax is intended for purposes of 
regulation and not for purposes of rev- 
enue. However, the tax involved in both 
of these cases can be distinguished from 
the processing tax in that the processing 
tax contemplates the raising of money to 
check overproduction of farm products and 
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not the regulation of the business upon 
which the tax is levied. 


This brings up the question whether the 
Act is unconstitutional because the pro- 
ceeds of the processing tax will eventually 
provide a bounty for farmers and there- 
fore might be looked upon as a tax for 
a private and not a public purpose. While 
there is no case which can be said to be 
conclusive authority for the proposition 
that providing a bounty for farmers is 
using public funds for a public purpose, 
the Sugar Bounty cases, 163 U. S. 427 (1895) 
offer considerable support. 


The further argument is advanced against 
the constitutionality of the tax upon the 
ground that, if it is a tax, its effect is to 
regulate purely intrastate business, 7. ¢., 
milling, spinning and the slaughtering of 
hogs and cattle. If, however, the tax is 
a tax, and not a regulation of a business, 
then the fact that it invades the domain 
of the states is immaterial, as mere annexa- 
tion of police regulation to a tax law does 
not necessarily make the law an invalid 
exercise of the taxing power. 


The constitutional issues raised by the 
Recovery Act concern its mandatory, as 
distinguished from its permissive features. 
It was obviously enacted under the Con- 
gressional power to regulate interstate and 
oreign commerce. The question is raised 
whether in this Act Congress has not 
attempted to use the power to regulate in- 
terstate commerce as a means of control- 
ling intrastate production. Beginning with 
the Interstate Commerce Act of 1887, and 
until 1920 when the Transportation Act 
was passed, there have been a long series 
of Acts and decisions supporting them, 
which have left little virtue in the theory 
that products manufactured within the 
state even when intended to be sent across 
state lines, are not subject to federal regu- 
lation. Hammer v. Dagenhart, 247 U. S. 
251 (1917), stands alone against this au- 
thority but the only proposition in that 
case which remains uncontradicted is 
whether “production is local.” 


In some quarters the argument is ad- 
vanced that, by reason of the existing 
emergency, business in general should be 
declared to be affected with a public in- 
terest and thus subject to the regulatory 
powers of Congress. Early cases indicate 
that what is and is not affected with a 
public interest depends upon the particular 
business and its relation to the welfare o! 
the people of the state which seeks to regu- 
late it. Regulation which may be valid 
for business of one sort, may be invalid 
for another. The test has always been 
one of reasonableness. Why then is there 
any need to talk about “latent” and “dor- 
mant” powers which are said to come to 
life whenever an emergency arises? The 
government under our present Constitution 
has all the means to maintain itself an 
to provide for the general welfare without 
there being any need to bring within our 
midst doctrines which may open the door 
to concepts of government inconsistent 
with the spirit of our Constitution and our 
principles of civil liberty. 
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In Home Bldg. & Loan Ass’n v. Blaisdell, 
290 U. S. 398 (1934), in Nebbia v. New York, 
54 Sup. Ct. 505 (1934) and in various prior 
cases the Supreme Court has been care- 
less of its choice of language when deal- 
ing with a question which invited a 
discussion of the theory of inherent sov- 
ereign rights of the National government. 
However, an examination of these cases 
shows that these dicta were obiter and that 
the power that was sustained was actually 
justified as an express power or a power 
resulting from the “necessary and proper’ 
clause contained in the Constitution. 


In foreign affairs and in its relations 
with foreign nations, the national govern- 
ment is, of course, sovereign, and should 
enjoy all the attributes of sovereignty the 
same as all other sovereignties do in the 
field of international law. But in its rela- 
tion to the people, except for the powers 
conferred upon it by the Constitution, the 
government is the vassal, the people the 
sovereign. 














































CASE COMMENTS 


Dividends as income or principal—By the 
terms of a living trust, S directed payment 
to his daughter during her lifetime of the 
income arising from the corpus of the trust, 
which consisted of stock in a copper min- 
ing company; at her death the income was 
to be paid to a subsequent life tenant, with 
the remainder over to specified persons. 
After S’s death, dividends were declared on 
the stock out of a depletion reserve, repre- 
senting the value of ore extracted from the 
mine. The daughter sued to compel pay- 
ment to her of the dividends as “income,” 
which claim the second life tenant and re- 
maindermen contested on the ground that, 
since the dividends arose from the sale of 
ore, which was the company’s sole asset, 
they should be retained as part of the 
corpus. It was found that the depletion re- 
serve was a mere book entry established to 
decrease income tax payments, that both S 
and the company understood “income” to 
include payments out of this reserve, and 
that the trustees had, during S’s lifetime, 
paid similar dividends with his approval to 
the daughter. Held, that the dividends 
should be paid to the daughter as income, 
since such a disposition would effectuate 
S’s apparent intention. De Brabant v. Com- 
mercial Trust Co. of New Jersey, 113 N. J. 
Eq. 215 (1933). Discussed in Yale L. Jour., 
June, 1934, p. 1336. 


Gold clauses—The resolution of Con- 
gress, declaring ineffective every contract 
provision requiring “payment in gold or 
a particular kind of coin or currency, or 
in any amount of money of the United 
States measured thereby,” held, valid. 
Congress alone has the power to say what 
shall be used as money. No one has the 
right to make a contract the effect of 
which is to nullify the power of Congress 


to say what shall be the national money, 


and every one who enters into a contract 


is deemed to hold in contemplation the 
power of Congress to alter the nature and 
No law 
passed by Congress can be invalid when 
it does no more than to carry out a power 


value of the medium of exchange. 



















































































































vested by the Constitution in the Congress 
and subsequent valid laws have rendered 
strict performance of the terms of the gold 
clause legally impossible. 
sourt Pacific Railroad Co., District Court of 
the United States for the Eastern District 
of Missouri, June 20, 1934; Norman v. Bal- 
timore & Ohio Railroad Co., 
Court of Appeals, i 3; 1934. U.S. L. 
Rev., July, 1934, p. 353. 


tled by him a year previously, was declared 
to be a gift in contemplation of death and 
its value was included in computing th 
estate tax. 
corpus and, as a transferee in trust taking 
otherwise than “by bequest or devise” paid 
under protest an income tax measured by 
the difference between the cost to the 
settlor and the selling price. 
insisting that the value at the grantor’s 
death was the proper lower basis, sued to 
recover the excess paid. 
dismiss the complaint, held, granted. The 
imposition of the estate tax did not convert 
the conveyance inter vivos into a testamen- 
tary transfer so as to preclude the increase 
in value before the settlor’s death from be- 
ing 
meaning of the Sixteenth Amendment. 
Nor does the use of that increase in meas- 
uring taxes both on the estate of the 
grantor and on the grantee constitute a 
denial of due process. 
F. Sup. 722 (S. D. N. Y. 1933). 
in Col. L. Rev., June 1934, p. 1152. 


Act of 1921 a successor corporation is not 
entitled to have its taxable income deter- 
mined by deducting from its net income, 
losses sustained by its corporate prede- 
cessor, where all the assets and business 
of the predecessor are taken over by the 
successor which was organized with the 
same capital structure for the purpose of 
taking over such assets and business. 
purposes of the Act the general rule in re- 
spect of the separate entities of a corpora- 
tion and its stockholders is applicable, and 
the successor corporation is to be treated 
as a separate entity, desnite the fact that 
the stockholders and creditors of both cor- 
porations are substantially identical. 
Colonial Ice Co., Inc. v. Helvering, 54 Sup. 
Ct. Rep. 788. A. B. A. Jour., 
p. 495. 
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Matter of Mis- 


New York 


Income tax—Upon D’s death, a trust set- 


In 1928 the trustee sold the 


The trustee, 


On motion to 


“income” of the grantee within the 


Speer v. Duggan, 5 
Discussed 


Under Section 204(b) of the Revenue 


For 


New 
Aug., 1934, 


Legitimacy—P was administratrix of the 
estate of X who died intestate in Massa- 
chusetts leaving P and B as heirs at law. 
R filed a petition, stating that she was 
the daughter of X, born out of wedlock 
in the Azores Islands, and sought to be 
joined as an heir at law. X had left the 
Azores arid established a domicile in Mas- 
sachusetts before R’s birth. An Azores 
court had decreed that R was the illegiti- 
mate child of X. Held, that this decree 
was without binding force and did not 
render R legitimate and capable of inherit- 
ing from X. It established only the re- 
lationship of father and child, not a status 
of legitimacy; it was rendered after the 
death of the putative father and could 
have no bearing on the question of in- 
heritance since X’s heirs were determined 
as of the day of his death; 


it was not a 
decree which could be recognized in Mas- 
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sachusetts as determinative of the legal 
status of R. Rodrigues, Administratrix v. 
Rodrigues, Mass. Adv. Sh. (1934) 715. Ap- 
proved in Boston U. L. 
p. 670. 


Rev., June, 1934, 


Municipal sales license tax—An ordi- 


nance of the City of Cocoa subjecting non- 
residents making sales or deliveries within 
the city limits to the same license tax as 
local dealers was held invalid by the Su- 
preme Court of Florida. 
ion declared the measure void on the absurd 
ground that a clause exempting interstate 
commerce from its provisions rendered it 
discriminatory against merchants within 
the state. 
repudiated, and it was held that the fatal 
defect of the ordinance was that it was 
extra-territorial in its operation and that a 
municipality can no more impose a burden 
on interurban commerce than can a state 
on interstate commerce. 
Chief of Police, 153 So. 298 (1934). 
cussed in Yale L. Jour., June, 1934, p. 1314. 


The original opin- 


On rehearing this reasoning was 


Duffin v. Tucker, 
Dis- 


Uniformity—D fire insurance company, 
organized in Wisconsin, was licensed in 
Illinois to engage in the business of in- 
suring against fire, marine and inland navi- 
gation and various casualty risks. Its 
receipts consisted only of premiums on 
policies. The state of Illinois levied taxes 
under section 30 of a statute of 1869 which 
provides as to foreign corporations that 
annually, “the amount of their net receipts” 
of local agencies shall be entered on the 
local tax lists and be “subject to the same 

rate of taxation for all purposes, state, 
county, town and municipal, that other 
personal property is subject to at the place 
where located.” During 1923-27 the uni- 
form practice of the taxing authorities had 
been to assess personal property at 60% 
of “fair cash value” as the “full value,” 
and in the years 1923-26 they treated one- 
half of this “full value” as the “assessed 
value.” The same processes were applied 
to real property. In 1927 the statute di- 
recting that the assessed value be taken 
as 50% of the “full value” was repealed 
but 60% of cash value continued to be 
treated as full value. During the years 
1923-26 the returns made by D company 
were not scaled down as was done in the 
assessment of other property. The lower 
court held for the D company: On appeal, 
the state was awarded a smaller amount 
of taxes than it claimed for the years 
1923-26 and the full tax for 1927. On fur- 
ther appeal, held that the tax for 1927 op- 
erated as a denial of equal protection of 
the laws. In determining the amount of 
a tax on net receipts, which is treated as 
a property tax, the equal protection clause 
of the Fourteenth Amendment requires 
that the receipts must be scaled down or 
debased in like manner as other property 
when assessed for taxation. Moreover, un- 
der the equal protection clause, the net 
receipts of foreign fire insurance compa- 
nies derived from their local casualty in- 
surance business may not be taxed, while 
the net receipts of foreign casualty insur- 
ance derived from their local casualty in- 
surance business are not subject to the 
Safue Or any equivalent tax. Concordia Fire 
Ins. Co. v. Illinois, 54 Sup. Ct. Rep. 830. 
A. B. A. Jour., Sept., 1934, p. 555. 




































































































































































































































































































































































































































































Court Decisions 


Accounting Methods Where Fungible Goods Are In- 
volved.—The consistent practice of a manufacturer, refiner, 
and seller of beet sugar at wholesale to accrue the price 
fixed by its sales contracts as income in the year of the 
contract is held correctly to reflect income, where the evi- 
dence indicates that all parties in the trade regard title to 
the goods as passing at that time and not at the time of 
delivery and payment in the following taxable year. The 
goods being fungible, it was not necessary that the bags of 
sugar in question be segregated and identified in separate 
form from the time of execution of the contract.—U. S. 
Circuit Court of Appeals, Tenth Circuit, in The United 
States of America v. The Amalgamated Sugar Company. No. 
1036. 


This decision affirms the decision of the U. S. District 
Court, Dist. of Utah, and in effect affirms Board of Tax 
Appeals decision, 4 BTA 568. 


Basis for Gain or Loss on Sale by a Corporation of As- 
sets Purchased from a Partnership Which Had Acquired 
Property Through an Individual Acting as Agent.—Shortly 
prior to 1921, certain individuals engaged in the ice business 
raised a fund for the purchase of the assets of a competi- 
tor. The purchase was made in 1921 by another individual 
acting as agent, and the assets were turned over to the 
principals who thereupon formed a partnership. In 1922 
the partners formed a corporation the stock of which was 
issued to the partners in proportion to their contributions 
to the above fund, and title to the above assets was trans- 
ferred by the agent (and his wife) to the corporation. The 
court holds that the basis for gain or loss on the sale of 
the assets by the corporation in 1928 is the cost thereof to 
the agent in 1921 (with appropriate adjustments) because 
the transfer of the assets to the corporation in 1922 was 
nontaxable under the provisions of the pertinent acts relat- 
ing to reorganizations. A contrary holding in Joplin Ice 
Co. v. Crooks (59 Fed. (2d) 1057), involving income taxes 
for the years 1925, 1926, and i927, is not res adjudicata as to 
this case, which involves 1928.—U. S. District Court, South- 
western Division of the Western District of Missouri, in 
Joplin Ice Company v. United States of America. Law 652. 


Basis for Shares of Stock.—Where shares of stock ac- 
quired at varying prices and at various dates are sold, the 
determination of gain or loss should be based on the cost 
of the shares actually sold and delivered even though it 
was the seller’s intention that other shares should be deliv- 
ered. However, as to certain sales concerning which the 
evidence did not show the identity of the shares delivered, 
the “first in, first out” rule should be applied.—U. S. Circuit 
Court of Appe als, Third Circuit, in Commissioner of Internal 
Revenue v. Merchants and Manufacture rs Fire Insurance Com- 
pany. No. 5398. March term, 1934. 


The decision of the Board of Tax Appeals is reversed and 
remanded for proceedings in conformity with the opinion 
of the court. 


Basis for Stock Involving Issue of Stock Rights.—Where 
a sale made in 1929 involved stock as to which stock rights 
had been issued and exercised, the basis of the stock sold 
should be adjusted for the value of the rights issued.—U. S. 
Circuit Court of Appeals, Third Circuit, in M. Hampton 
Todd v. Commissioner of Internal Revenue. No. 5309. 

Memorandum decision of Board of Tax Appeals affirmed. 


Basis for Stock Received as Gift——Basis for corporate 
stock received by taxpayer in 1919 as a gift from his father, 
and sold in 1928, is the fair market value of the stock when 
acquired by him (adjusted for certain capital contributions 
made by him to the corporation). That value should not 
be increased by the value of capital contributions made to 
the corporation by the father in 1924.—U. S. District Court, 
District of Massachusetts, in Sinclair Weeks v. Thomas IW’. 
White, former Collector of Internal Revenue. Law No. 5197. 


Closing Agreements.—Closing agreement under Section 
606 of the 1928 Act as to plaintiff’s 1926 tax liability is held 
to be invalid. It was signed in behalf of the plaintiff by 
A. W. Morton as “vice president.” Prior to the time of 
execution of the agreement he had been vice president but 
at that time the plaintiff had sold its business and assets to 
another bank and had ended its existence, and the func- 
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tions of its theretofore general officers had ceased.—U. S. 
District Court, Southern District of California, Central 
Division, in Merchants National Trust and Savings Bank of 
Los Angeles, a National Banking Association v. Galen H. 
Welch, Collector of Internal Revenue for the Sixth District 
of California. No. 5556-J. 


Collection of Taxes.—Where a bond was given for the 
payment of income taxes and the tax not having been paid, 
the Collector filed a notice of lien, a subsequent release of 
such lien did not operate to release the surety from liability 
on the bond. ‘—U. S. District Court, Western District of 
Virginia, in United States v. Roanoke Motor Co., Inc. and 
U. S. Fidelity & Guaranty Co. 


Collection on Bond Given in Connection with Claim for 
Abatement—Application of Statute of Limitations.—Pur- 
suant to the reversal of its previous decision by the Circuit 
Court of Appeals, 62 Fed. (2d) 385, the court holds that 
collection may be made on a bond for the payment of tax, 
given in connection with a claim for abatement, though the 
statute of limitations on collection of the tax had expired 
when the bond was executed.—U. S. District Court, No. 
Dist. of Texas, Dallas Div., in United States v. C. M. Root 
and Fidelity & Deposit Company of Maryland. 


Consolidated Returns—Net Loss Allowance Where Cor- 
porations Not Affiliated in One Period Later Become 
Affiliated—Two companies were not affiliated under the 
1924, 1926 and 1928 Acts where the 95 per cent stock con- 
trol requirements were not met. 

Commissioner was warranted in denying consolidation 
of accounts of two companies for 1924 where he determined 
that such procedure was not necessary. 

The court holds untenable the construction of the Com- 
missioner and of the Board of Article 733 of Regulations 
74, relating to application of net losses in a case where 
corporations not affiliated at the beginning of 1928 later 
became affiliated through change in stock ownership. The 
filing of returns for two periods in 1928 did not preclude 
the allowance for 1929 of deduction of net losses sustained 
in previous years.—U. S. Circuit Court of Appeals, Third 
Circuit, in Crossett Western Company v. Commissioner of In- 
ternal Revenue. No. 5167. October term, 1933. 

Board of Tax Appeals decision, 27 BTA 258, modified. 

Deductions from Gross Income—Costs of Baseball Play- 
ers Contracts.—Costs of baseball players’ contracts for one 
year with option of renewal are deductible in the years 
1928 to 1930 when paid, and should not be spread over the 
period of the contract plus renewals.—U. S. Circuit Court 
of Appeals, Third Circuit, in Commissioner of Internal Reve- 
nue v. P ittsburgh Athletic Company. No. 5324. March term, 
1934. 

Board of Tax Appeals decision, 27 BTA 1074, affirmed. 


Deductions from Income of Estates.—In an action for 
recovery of alleged overpayment of income taxes for 1930, 
the court grants the defendant’s (Government’s) motion 
for judgment, on the authority of Helvering v. Butterworth 
et al., Trustees, 290 U. S. 365. In the latter case it was held 
that deduction from the gross income is not allowable of 
payments from estate income where a widow accepts the 
provisions of a will and receives part or all of the income 
from an established trust in lieu of her statutory rights, 
her election causing her to occupy the position of a bene- 
ficiary.—U. S. District Court, Middle District of Pennsyl- 
vania, in Jane H. Connell v. David W. Phillips, Collector of 
Internal Revenue. No. 3051. June term, 1932. 


Depletion Deductions on Oil and Gas Wells.—Depletion 
deductions on oil and gas wells for the years 1923 to 1925, 
and 1927 to 1929, as determined by the Board, are approved, 
based upon the Board’s finding of March 1, 1913, value, for 
1923, and upon gross income for 1925 and later years. The 
Board was not bound to accept opinion testimony or evi- 
dence of offers to purchase where other evidence justified 
its finding of value. The taxpayer has not proved that 
depletion based on March 1, 1913, value would exceed that 
based on gross income for 1925 and later years. Board’s 
action is approved in treating the amount received as a 
bonus for oil and gas lease as income, diminished by deple- 
tion based on fairly estimated future royalties. 

Under Section 907(b) of the 1926 Act, as amended by 
Section 601 of the 1928 Act, the Board is not required to 


(Continued on page 566) 








New Shift in Treasury’s Tax Legislation 
Staff 


NOTHER change in the Treasury Department’s 

\ organization has been made in the designation 
of Alanson W. Willcox to be assistant general coun- 
sel of the Treasury in charge of legislation. He will 
head a special section that will draft the Treasury’s 
tax program to be presented to Congress. 

Mr. Willcox, who was engaged in the practice of 
law in New York City from 1926 to 1934, entered 
the Treasury Department service to draft the silver 
regulations. 

Roswell Magill, assistant to the Secretary of the 
Treasury, will serve in the capacity of adviser to 
the Treasury Department in tax matters and will 
prepare the report for the Treasury of the investi- 
gations by a staff of experts, made in accordance 
with House Resolution 418, passed on June 14. The 
investigations include a first-hand study of the 
British tax system by Dr. Magill, Eldon P. King, 
special deputy commissioner of internal revenue, and 
L. H. Parker, chief of staff of the Joint Committee 
on Internal Revenue. 

The tax changes which Congress will be asked 
by the Treasury Department to approve have not 
been disclosed. However, it seems reasonable to 
assume that provision must be made for additional 
revenue. Grave consequences are imminent if extra- 
ordinary expenditures are financed by loans, not only 
because of the danger of straining government credit 
beyond the safety point, but because of the menace 
created by a flood of tax-free bonds, the ownership 
of which provides immunity from the ultimate bur- 
den of paying the debt. 


Internal Revenue Collections Show Over 
Million Dollar Gain 


RELIMINARY figures compiled by the Trea- 
sury Department disclose that internal revenue 
receipts for the fiscal year ended June 30, 1934 totaled 
$2,672,239,194, which is an increase of $1,052.399,970 
over the collections in the preceding 12 months. 
Receipts from income taxes for the last fiscal year, 
amounting to $817 025,340, were $70.233.936 hieker 
than in the year before. The largest part of the 
aggregate gain in revenue over the 1933 fiscal year 
occurred in the miscellaneous tax category, with col- 
lections amounting to $1,483,790,969, an advance of 
$610,743,149. Processing taxes, which were not in 
effect during the 1933 fiscal year, yielded $371,422,886. 
As in other years, New York ranked first among 
the states in internal revenue payments, contributing 





$528,994,949, which represented an increase of 41 
per cent over the preceding 12 months. West Vir- 
ginia’s increase, however, the largest of any state, 
was 111 per cent. In total internal revenues paid, 
North Carolina, center of the tobacco manufacturing 
industry, was second and Pennsylvania was third. 

The increase in tax receipts over the 1933 fiscal 
year reflected in part differences in business condi- 
tions but was mainly the result of changes in the 
tax system effected by the National Industrial Re- 
covery Act, the Agricultural Adjustment Act as 
amended, the Liquor Taxing acts, and the Revenue 
Act of 1934. 

The total expenses of the Bureau in administering 
tax laws during the fiscal year ended June 30, 1934 
was $31,370,404, equivalent to $1.17 for each $100 
collected. 





Bureau Drive to Collect Taxes on Fictitious 
Stock Sales Nets $25,000,000 


HE Burean of Internal Revenue in October, 1933 

announced a campaign to obtain from brokers 
and other agents of taxpayers information from cus- 
tomers’ accounts to assist in determining gains or 
losses from stock transactions for 1929 and subse- 
quent years. The statement pointed out that certain 
individuals had taken advantage of the opportunity 
through sales of a fictitious character, as between 
husband and wife, or between a taxpayer and an 
individual in close relationship to him, to distort 
taxable income through claims of losses having no 
basis in fact. 

The total amount accruing to the Government to 
date as a result of the drive on claimed losses on 
questionable stock sales aggregated approximately 
$25,000,000, according to an announcement by Com- 
missioner Guy T. Helvering of the Internal Revenue 
Bureau. A total of nearly $7,000,000 has already 
been collected. In addition about $3,000,000 have 
been found to be due and final notices sent to tax- 
payers. Cases amounting to about $9,000,000 are 
under consideration in the Bureau in Washington, 
and investigations in progress in the field are esti- 
mated to involve $6,000,000. An interesting feature 
of Mr. Helvering’s statement is the fact that of all 
the cases thus far determined, those closed without 
additional tax amounted to only $200,000. The com- 
pilation in detail is as follows: 


Collected . .. os esses ae $6,689,944.62 
Final deficiency notices issued . 3,236,942.20 
CVOSGE MOTERIE ook kes ecSekhacre ped o's 201,426 83 


Under consideration in Bureau Si Gane”: 8,670,557.16 
Investigations in progress in field (estimated). 6.000,000.00 


MGNE Pics saeco PEE NORE nS De $24,798,870.81 
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Pending Cases Before the Board Involving 
Excessive Accumulation of Surplus 


OLLOWING is a Jist of forty-six cases which 

are pending before the Board of Tax Appeals 
in which the application of Section 220 of the 1926 
Act and earlier acts or Section 104 of the 1928 and 
1932 Acts,’ relating to accumulation of surplus to 
evade the surtax, are at issue: 


Docket No. Name of Case 
70135 Alpha Corporation 
75752 Henry W. Breyer Co. 
76944 Claytona Company, Ltd. 
77031 Credito Industrial y Commercial 
77030 H. A. Davis & Co. 
77265 Delaware Olmstead Co. 
61290 Cecil B. DeMille Productions, Inc. 
61321 Wm. C. DeMille Productions, Inc. 
75733 E. P. W. Realty Co. 
66217 Fisher & Company 
77295 Fisher & Company 
60929 Fisher & Company 
76969 Floyd, Inc. 
77273 Hillman Investment Co. 
76139 Howard Paper Company 
76601 Lewis Chambers Construction Co., Inc. 
74667 Little Investment Co. 
77196 Geo. W. Loft Securities Corp. 
77288 Matson Securities Co. 
70137 Macata Corp. 
76138 Maxwell Paper Co. 
70184 Metropolitan Resources, Inc. 
69792 Midland Securities Co. 
75616 Nipoch Corp. 
76301 North Line Co. 
76305 Northline Corp. 
76907 Provident Securities Co. 
74942 Bands, Inc. 
68118 R. & L. Inc. 
73997 Reylex Corp. 
75811 Reylex Corp. 
77128 Roney Inv. Co., Inc. 
74642 Sauk Inv. Co. 
77032 Senior Inv. Corp. 
77237 Seymour Corp. of Del. 
75936 Richard Schletter, Inc. 
76302 Sherburn Co. 
76864 Steel Investors, Inc. 
Sunshine Co. 
N. J. Thomas Co. 
Torrence Marshall & Co. 
Turner Armour Corp. 
Tyler Corp. 
Veit Investing Co. 
Western Finance Co. 
Walter E. Zanders, Inc. 


The Processing Tax on Peanuts 


Y REGULATIONS of the Secretary of Agricul- 

ture, approved by the President September 27, a 
processing tax of 1 cent a pound, farmers’ stock 
weight, was imposed on peanuts, effective October 1. 
The tax was authorized by law, since peanuts are 
classified as a basic agricultural commodity in Sec- 
tion 11 of the Agricultural Adjustment Act. 

As announced by the Agricultural Adjustment 
Administration, a proclamation signed by the Presi- 
dent terminated subsections (a) and (b) of Section 
16 of the Agricultural Adjustment Act; accordingly 
no floor stocks tax is applicable to peanuts. By cer- 
tificate, as provided by Section 15(a) of the Act, the 
Secretary of Agriculture suspended imposition of 

1 Under the 1934 Act the corresponding section is also Section 104, 


but the words “any internal-revenue tax” replace the words “the surtax”’ 
where they appear in the equivalent sections of the prior acts. 


October, 1934 


the tax on peanuts used in the manufacture of pea- 
nut oils. 

The full statutory rate which could have been 
imposed on peanuts is 2.8 cents apound, which is the 
difference between the current average price of 2.8 
cents a pound and the fair exchange value of 5.6 
cents a pound, as determined by the Department of 
Agriculture. 

A floor stocks tax, under Section 16 of the Act, 
has been imposed in connection with all the com- 
modities which have been made subject to a proc- 
essing tax with the exception of peanuts and sugar. 
In the case of sugar, the exemption was statutory. 
No public explanation of the reasons for the two 
exceptions has been made. When a processing tax 
is put into effect without a floor stocks tax on ar- 
ticles processed wholly or in chief value from the 
commodity with respect to which the processing tax 
applies, holders of stocks of processed goods are in 
a position to profit to the extent of price increases 
occurring as a result of the processing tax. 


Treasury Tax Problems 
(Continued from page 530) 
neys or agents and submit findings of fact and rec- 
ommendations to the Secretary of the Treasury as a 
basis of action. Many unworthy members have in 
this manner been eliminated from the rolls. 

While much good work has been done, time and 
experience have revealed weaknesses and inadequa- 
cies in the regulations and the machinery set up for 
their enforcement which required correction. 


Regulation of Practice Before Treasury Department 


S a first step a new committee of three members 
has been constituted, none of whom are to be 
otherwise officially connected with the Department. 
The high character and competence of the new ap- 
pointees and the simple but carefully considered 
procedure under which they will operate provide 
ample guarantees that they will function as a shield 
for the innocent as well as a sword against the guilty. 
The attorney or agent who has had his day in court 
before this committee and has on the basis of the 
evidence been found guilty of infraction of the regu- 
lations warranting disciplinary action will indulge in 
a vain hope if he expects to resort to political in- 
fluence to save him. 

The chairman of the new committee is Doctor 
Walter W. Cook, an eminent legal scholar and for 
years one of the leaders of the Institute of Law at 
Johns Hopkins. His colleagues are Judge Lawrence 
Becker, whose years of experience as attorney for 
the Government before the old committee will be 
of great value to the new, and Mr. Irvin H. Gilruth, 
a public-spirited lawyer of high character and judi- 
cial temperament, who has had many years of experi- 
ence in grievance committee work as a member of 
the Chicago Bar Association. The appointment of 
a new attorney who will devote his full time to rep- 
resenting the interests of the Government before the 
committee will soon be announced. 

There will be promulgated shortly a new Depart- 
ment Circular No. 230 containing the revised regula- 
tions. I regret to say that time does not permit my 

(Concluded on page 562) 


-—- — era 


rien se — ~~ SF —s -  F 








eC 
in 


nd 
a- 
for 


ent 


ers 
be 


ap- 
red 
ide 
eld 
Ity. 
yurt 
the 
gu- 
e in 
in- 


ctor 

for 
y at 
nce 

for 
| be 
uth, 
udi- 
yer i- 
r ot 
it of 
rep- 


the 


yart- 
rula- 


P my 





October, 1934 


THE TAX MAGAZINE 561 


DICTATING MACHINES 
HAVE CHANGED! 


See Edison’s Revolutionary New 


PRO-TECHNIC EDIPHONE 


12 PROVED ADVANTAGES... A GUARANTEE 
of 20% to 50% INCREASED BUSINESS CAPACITY 


EDISON has produced a thoroughly 
new, fully enclosed instrument, the 
PRO-TECHNIC EDIPHONE. Its 
Balanced" Voice Writing makes 
dictation easier and faster. It guar- 
antees full-time secretarial service, 
without old-fashioned “‘dictation per- 
iods.”” The Pro-technic Ediphone pro- 
vides a Voice Writing service that 
allows dictators to dictate at any 
time without waiting—easier than 
telephoning. Dictators have more 
time for planning, for outside calls. 
Secretaries become more valuable. 


Free demonstration at your desk! 


To prove that dictating machines 
have changed, every responsible 
executive is invited to “sample” 
Ediphone Voice Writing—without 
obligation. 


Without Cost to You— 
Edison Will Train Your Office 


Telephone The Ediphone, Your City, 
or mail the coupon to Thomas A. 
Edison, Inc., Orange, N. J. and an 
Ediphone representative will explain 
each of the 12 Pro-technic advan- 
tages to you. He will introduce this 
NEW Voice Writing in your office, 
taking full responsibility for smooth 
and efficient service until Voice Writ- 
ing becomes as much a part of your 
office routine as telephoning. 


YOU BUY NOTHING until Edison 
proves it can increase your dictators’ 

usiness capacity and your secre- 
taries’ capacity to assist. 












FOR FREE-PROOF oF every evison cLaim MAIL COUPON! 


ORANGE, N.J. U.S.A. Sm 






| want to know if Edison will guarantee to 
increase our business capacity 20% to 50%. 
Se ee 
I eS ee ee — TITLE 

ADDRESS 
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commenting upon them in detail. They incorporate 
the results of past experience and the best thought of 
a considerable number of competent persons. Ten- 
tative drafts have been submitted for critical study 
to representatives of the American Bar Association 
and to officers of your own and allied organizations. 
The regulations as published will have benefited by 
their cooperation and will at numerous points bear 
the marks of their suggestions. 

Many of the problems dealt with have been inher- 
ently difficult and have given rise to divergences of 
opinion which have been resolved by full and free 
discussion. I have no hesitation in stating that the 
new regulations and the machinery set up for their 
administration and enforcement represent a large 
step in advance. 

These charged with the duty of preparing the new 
regulations and those who have the responsibility 
for their proper enforcement have been and will be 
animated by three paramount purposes: (1) the 
protection of the revenues of the United States, as 
a trust, against fraud and waste; (2) the protection 
of taxpayers against unscrupulous solicitation and 
dishonest advice which lead them into unnecessary 
trouble and controversy with the Government; (3) 
the protection of honorable lawyers and agents who 
give their clients honest service and faithful advice, 
against the unfair competition of tricksters who rely 
as their stock in trade, not upon professional compe- 
tence and the merits of their cases, but upon fraudu- 
lent and unethical practices or false pretensions to 
influence. In addition, effort has been made, the 
success of which you will soon be able to judge, to 
make the regulations, so far as practicable, a docu- 
ment of educational value from the point of view 
of those many persons enrolled as agents who are 
neither licensed attorneys nor certified public ac- 
countants and who have not enjoyed the advantages 
that come from membership in a professional organi- 
zation such as your own which has promulgated a 
code of ethics for the guidance and governance of its 
members. At the same time we have sought to 
avoid any captious interference with or needless 
vexation of those members of the Treasury Bar 
whose practices are conducted upon the basis of high 
ethical standards and _ professional competence. 
Moreover, there will be a noticeable stiffening in the 
scrutiny to which applicants for enrollment are sub- 
jected, with respect to education, character and repu- 
tation, experience, and professional and technical 
ability. Steps will also be taken to eliminate de- 
ceased or inactive members from the roster and to 
keep it up to date. The regulations relating to fees 
will be considerably modified with a view to re- 
stricting the activities of those who would reduce 
practice before the Department to the status of a 
commercialized racket. An effort will be made in 
cases of filing of false returns, to locate the responsi- 
bility for the fraud where it belongs, whether it be 
upon the taxpayer or his counsel. 

The Treasury, being vested with the powers and 
duties of the tax gatherer, can never hope for popu- 
larity nor perhaps, for general understanding. But 
in the troubled years through which we have come, 
when the credit of banks, business and municipal 
governments has trembled in the balance, the Treas- 
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ury Department has maintained the credit of the 
Federal Government secure against the storm. Its 
present policies in tax administration are animated 
by a high sense of its great responsibility for the 
integrity of the revenue system which forms the 
cornerstone of economic solvency and future recon- 
struction. 


Significant Decisions of the Board of 
Tax Appeals 


Basis of Stock Received in a Stock Split-up.—The basis 
for computing the gain or loss on the sale in 1930 of 25,000 
shares out of 270,270 shares of stock received in 1929, as a 
result of a splitup, for 54,054 shares of stock, is the average 
cost of each of the 270,270 shares received in exchange, 
according to the rule laid down in Christian WV. Von Gunten, 
28 BTA 702, and Olive Hume Oliver, 30 BTA 1380.—Alvan 
Ed v. Commissioner, Dec. 8696 [CCH]; Docket No 

3759. 

Cancellation of Mortgages—When Not Deemed to Be 
Realized Income.—No income was realized by petitioner as 
the result of cancellation of mortgages on Florida real 
estate in 1929 at a time when he was insolvent and his 
equity in the properties had no market value, although the 
cancellation of the indebtedness represented payment for a 
claim for services rendered by petitioner. A taxpayer “has 
not realized income by being relieved from paying that 
which he in fact is unable to pay.”—Porte F. Quinn v. Com- 
missioner, Dec. 8693 [CCH]; Docket No. 67156. 


Community Property (California) -—Copyrighted stories 
are property and since stories in question were written by 
petitioner prior to July 29, 1927 (the effective date of the 
California statute relating to property interests of husband 
and wife) and prior to his marriage and story rights were 
assigned prior to the date aforesaid, those stories were his 
sole and separate property and, therefore, income subse 
quently derived therefrom became his separate income and 
taxable as such under Hirsch v. United States, 62 Fed. (2d) 
128 and Helen N. Winchester, Administratrix, 27 BTA 798.— 
Gouverneur Morris v. Commissioner, Dec. 8702 FC CHI: 
Docket No. 70483. 

Consolidated Returns—Election Rights for Filing—No 
new right of election of basis for filing returns was given 
and determination of tax liability on the basis of a consoli- 
dated return is denied to the petitioner for 1928, where its 
capital stock was acquired on January 1, 1928 by a trust, 
taxable as a corporation, which for the years 1926 and 1927 
had filed separate returns of its own income and that of a 
wholly owned corporation, ownership of which it acquired 
in 1926 and has since continued to own. Without permis- 
sion from the Commissioner the parent trust filed a consoli- 
dated return in 1928, in which it included its income and 
that of the two corporations, neither of which filed a return. 
—Braden Steel Corporation v. Commissioner, Dec. 8697 
[CCH]; Docket No. 54902. 


Contributions to Women Voters’ Leagues.—Contribu- 
tions to the National League of Women Voters and the Min 
nesota League. of Women Voters are not deductible under 
Section 23 (n) (2) of the 1928 Act, the evidence not estab- 
lishing that these organizations were devoted to exclusively 
educational purposes. The Board’s decision in Dahlinger, 
20 BTA 176, allowing the deduction for contributions to 
the Pennsylvania League of Women Voters, is not appli- 
cable in this case because the evidence, the year, and the 
donees were different.—Henrietta T. Noyes v. Commissioner, 


Dec. 8688 [CCH]; Docket No. 73177. 


Gain or Loss from Property Exchanges—“Other Prop- 
erty” Meaning as Used in Section 203 (d) 1 of 1926 Act 
Construed.—Meaning of “other property” in Section 203 
(d) (1) of Revenue Act of 1926, relating to gain or loss 
from exchanges not solely in kind, does not include as 
sumed indebtedness. Where a corporation purchased prop- 
erty and assumed a preexisting indebtedness on the same, 
such assumption is held not to be “other property,” as that 
term is used in Section 203 (d) (1) of the Revenue Act of 
1926.—Fashion Center Building Company v. Commissioner, 
Jacob Steinberg v. Commissioner, Dec. 8699 [CCH]; Docket 
Nos. 63825, 71715. 
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Security Sales—Basis for Computing Taxable Income.— 
Where a taxpayer instructs his broker to sell certain shares 
of stock purchased by the taxpayer at different times and 
at different prices, and the broker executes the sale, and, as 
the taxpayer’s agent delivers specific certificates for stock 
belonging to the taxpayer, the stock actually sold is the 
stock represented by the certificates delivered, and the 
profit should be computed on the shares actually sold rather 
than on those which the taxpayer intended to sell.—lilliam 
W. Miller v. Commissioner, Dec. 8707. Docket No. 64861. 


Tonnage Royalty Advance Payments—Taxability on 
Accrual Basis.—Taxpayer, on the accrual basis, subleased 
coal lands, reserving, in addition to royalties payable to 
original lessor, a tonnage royalty of 5 cents per ton for 
each ton of coal mined, and, pursuant to the contract, 
received without restriction as to their disposition, use, or 
enjoyment, lump sums in advance payments on such ton- 
nage royalty. Although no coal was mined and no part of 
the advance payments was earned in the year in which pay- 
ments were received, the advance payments constituted 
income of the taxpayer on the accrual basis for the year 
in which they were actually received; on authority of Brown 
v. Helvering, 291 U. S. 193; Thomas D. Taylor, 51 Fed. (2d) 
915; certiorari denied, 284 U. S. 689; Morris-Poston Coal Co. 
v. Commissioner, 42 Fed. (2d) 620. and Automobile Under- 
writers, Inc., 19 BTA 1160.—C. H. Mead Coal Company, Cor- 
poration (Parent) v. Commissioner, Dec. 8706; Docket No. 
69951. 


Trusts—Profits from Sale of Stock Rights Treated Same 
as Profits from Sale of Stock.— Notwithstanding provisions 
of a testamentary trust under which all “income, interest 
and dividends” were mandatorily distributable to the bene- 
ficiaries semi-annually, the profits resulting from the sale 
of stock rights received by the trust as owner of certain 
shares of bank stock are held to be taxable to the fiduciary 
and not to the beneficiaries, under Section 162, Revenue 
Act of 1928, profits from the sale of stock rights being 
placed in the same category as profits from the sa'e of 
stock. Anna M. Chambers et al., Trustees, 29 BTA 971, 
followed.—Estate of Richard O’Brien, Mary A. O’Brien, 
Coexecutrix, Helen O’Brien, Coexecutrix, Richard O’Brien, 
Coexecutor, Petitioner, v. Commissioner, Dec. 8695 [CCH]; 
Docket No. 61620. 


Wash Sales Limitation Not Applicable to Simultaneous 
Purchase by One Spouse of Stocks Sold by the Other.— 
Wash sales limitation is not applicable to sales of securities 
by husband or wife and simultaneous purchasers of the 
same securities by the other spouse, although a joint return 
is filed. In the taxable year 1929 petitioner ordered the 
sale of certain securities and at the same time, acting as 
agent for his wife, ordered the purchase of the same quan- 
tities of the same issues for the account of his wife; he also, 
as agent for his wife, ordered the sale of certain of her 
securities and at the same time ordered the purchase of the 
same quantities of the same issues for his own account. The 
orders were executed through a brokerage house with 
which petitioner and his wife had substantial individual 
accounts and the transactions were reflected in their sepa- 
rate accounts. It is held that the sales were bona fide and 
the losses sustained may be deducted from the aggregate 
gross income reported in a joint return filed by petitioner. 
Frank B. Gummey, Dec. 7719, 26 BTA 894, followed —Charles 
# — v. Commissioner, Dec. 8692 [CCH]; Docket No. 

474, 


Proceedings of the American Bar 
Association ‘“Tax Clinic”’ 


(Continued from page 544) 
Chairman Morris: 


Anyone else? 

Forest Siefkin, of Illinois: 

If the question is to be considered of a section of the 
American Bar Association on taxation, I would like to sug- 
gest, at the risk of spreading it too thin, that the consid- 
eration be of taxation generally with the idea that that 
section could take up questions which have become national 
as well as Federal. That is, a coordination of the state and 
national taxation policies. 
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A.V. Levin, of Michigan: 

I would like to suggest that we cannot draw the line 
between Federal and state jurisdictions. The Federal Gov- 
ernment has‘invaded the state; and what we do in the state 
affects the Federal Government. Certainly in each case the 
taxpayer is subjected to a tax problem. I think the section 
should be made a general section. 


Chairman Morris: 


You gentlemen are saying that if we have a section it 
should be a section treating the broad problem of taxation? 


Mr. Youngquist: 

I considered that matter before I made the motion, but 
when making it, it occurred to me that the field of Federal 
taxation in general differs so much from the field of state 
taxation, that it would not, perhaps, be practical to combine 
in a single section the two subjects. However, as I under- 
stand it, a study is being made by Congress now on the 
coordination of state and Federal taxation, and in view of 
that it might be well to broaden the sphere as suggested 
by the motion. 


Chairman Morris: 

Might I suggest for the consideration of the whole group, 
as I understand the picture, what we ought to vote here 
now is for the committee existing to go into this question 
of forming a section. All of you who leave your addresses 
here will be asked to indicate your desire on the matter. 
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Thus we can arrive at a decision in a way that satisfies us 
all. Undoubtedly you will be asked should we confine it to 
federal taxation, should we broaden it to taxation in gen- 
eral, or should we land at some point in between? 

If that will satisfy Mr. Siefkin and Mr. Levin. We will 
approach the problem and really thrash it out. We will 
let the situation stand on Mr. Youngquist’s motion, with 
the understanding we are presenting the sense of this 
meeting which subsequently had an added thought put to 
it: Would that be satisfactory? 


Percy W. Phillips, of Washington: 


Might I suggest that a commiftee on Federal taxation 
would find it well within their scope to consider the rela- 
tionship of Federal taxation to state taxation and in that 
way accomplish the purpose Mr. Siefkin has in mind with- 
out attempting to keep posted or deal with the problems 
raised in the individual states. 

I should like to take this opportunity to emphasize one 
thought which Mr. Magill advanced in his paper which 
apparently has been misunderstood from one or two re- 
marks which have been made by Mr. Jackson and others. 
I take it there is no objection from the objective side of the 
law to change in the substantive law. In other words, if 
the policies of the Treasury Department change as to re- 
organization, capital gains or any subject matter of the 
tax, and that change is to be incorporated in the law, there 
would be no objection to it from the standpoint of ad- 
ministration. The objection raised, as I understand it, is 
an objection to ex-post facto changes, so to speak. The 
law has been laid down in certain ways. It has been inter- 
preted by the bureau in a certain way. It has been inter- 
preted in the reports of the committees of Congress in a 
certain way. At this time for the Treasury Department, 
the Board of Tax Appeals and the courts to switch position 
is to subject a very heavy burden which never should be 
imposed on existing exemptions. It is the sort of thing 
which discourages business men, and if I am not mistaken 
tends towards not uncertainty, but certainty. 


Louis Lecher, of Wisconsin: 
I move we adjourn. 


The motion was seconded and carried, and the 
meeting adjourned at twelve-thirty o’clock. 





Rulings of the Bureau of Internal Revenue 


Income Tax 


Capital Gains.—A taxpayer who included no capital gains 
in his original return, or whose tax liability computed at 
ordinary rates on the income originally reported, including 
capital gains, is less than the liability when Section 101 of 
the Revenue Act of 1932 is taken into consideration, did 
not make an election which would deny him the benefits of 
that section if subsequent adjustments by the Bureau re- 
sult in an increased income and it would be to his ad- 
vantage to have his capital gains so taxed.—G. C. M. 13466, 
XITI-37-7011 (p. 3). 

Community Income (Texas).—G. C. M. 5741 (VIII-1 CB 
160) revoked, in view of decision of Fifth Circuit in Com. 
v. Terry, 69 Fed. (2d) 969, holding that income received by 
a Texas wife from a testamentary trust is community in- 
come and may be reported on the community-property 
basis.—G. C. M. 13495, XIII-36-6998 (p. 8). 

Community Property (California).—Personal property 
which was acquired by a husband or wife while domiciled 
in a jurisdiction where the community property system 
did not prevail and which constituted the separate prop- 
erty of the spouse so acquiring it does not become com- 
munity property upon the acquisition by husband and wife 
of a domicile in the State of California. For Federal in- 
come tax purposes, the income derived from such personal 
property does not constitute community income.—G. C. M 
13420, XIII-37-7012 (p. 6). 

Deductions from Gross Income—West Virginia Sales 
Tax.—The general consumer’s sales tax imposed by Title 
I] of the supplemental (emergency) revenue act of 1934, 
enacted by the West Virginia Legislature, effective April 
1, 1934, and terminating June 30, 1935, is an excise tax im- 
posed by the State upon the retailer of tangible personal 
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property for the privilege of engaging in the business of 
making sales and/or the furnishing of certain services. For 
Federal income tax purposes, the retailer or vendor only 
may deduct the amount paid or accrued as a tax, under Sec- 
tion 23 (c) of the Revenue Act of 1934, in determining his 
net income. The tax paid by the retailer or vendor may 
not, however, be deducted separately as a tax if it has 
been included as a part of his business expenses, or other- 
wise used to reduce his net income.—I. T. 2812, XIII-37- 
7010 (p. 2). 


Excess-profits Tax on Partially Tax-Exempt Bonds of 
the United States.—Partially tax-exempt interest on ob- 
ligations of the United States is subject to the excess- 
profits tax imposed by Section 702 of the Revenue Act of 
1934 for income-tax taxable years beginning after Decem- 
ber 31, 1933. (Compare G. C. M. 12357, C. B. XII-2, 414.) 
—lI. T. 2807, XIII-34-6970 (p. 3). 


Income Partly from Sources Within and Partly from 
Sources Without the United States—Where a Canadian 
corporation produced pulpwood in Canada and sold it to 
an American corporation, and all negotiations as to prices, 
terms, and conditions with respect to the sale were settled 
in the United States by representatives of both companies, 
the contract being drawn in this country and signed here 
by the American company, the profit from the transaction 
represents income derived partly from sources within and 
partly from sources without the United States, notwith- 
standing that the contract was sent to Canada for signature 
of the officials of the Canadian company.—G. C. M. 13475, 
XITI-38-7023 (p. 13). 


Information by Corporations as to Salaries Paid in Ex- 
cess of $15,000.—Every corporation subject to taxation un- 
der Title I of the Revenue Act of 1934 which during any 
taxable year beginning on or after January 1, 1934, has 
paid to any officer or employee of the corporation, salary, 
commission, bonus, or other compensation for personal 
services rendered, in an aggregate amount in excess of 
$15,000, (in whatever form paid) shall in respect of each 
such taxable year, make and file, in duplicate, Schedule C-1, 
as a part of its income tax return, in accordance with the 
instructions contained in the prescribed return. Such 
schedule shall contain the following information: (1) name 
and address of officer or employee, (2) position or title, 
(3) percentage of common stock of the corporation owned, 
(4) percentage of preferred stock of the corporation owned, 
(5) amount of salary paid, (6) amount of commission paid, 
(7) amount of bonus paid, (8) amount of other compensa- 
tion paid, and (9) total compensation paid. If the full 
time of any such officer or employee is not devoted to the 
corporation’s business, the percentage of time devoted to 
the corporation’s business shall be stated in the schedule. 

The term “paid” as used in these regulations means “paid 
or accrued” or “paid or incurred” which shall be construed 
according to the method of accounting upon the basis of 
which the net income of the corporation is computed. 

Upon receipt of the returns by the collector, the dupli- 
cate schedules will be detached and forwarded by the 
collector to the Commissioner of Internal Revenue, Sort- 
ing Section, Washington, D. C.—T. D. 4467, XIII-36-7002 
(p. 3). 

Losses.—A loss on the foreclosure of a real estate mort- 


gage in the State of Kansas is deductible in the year of 
foreclosure.—G. C. M. 13360, XITI-36-6996 (p. 6). 


Partnership Returns for 1934 Fiscal Years—Extension of 
Filing Date.—In accordance with the provisions of Section 
53 of the Revenue Act of 1932 and Section 53 of the Rev- 
enue Act of 1934, an extension of time to and including 
November 15, 1934, is granted for filing partnership re- 
turns of income on Form 1065A, Revised, Partnership Re- 
turn for Fiscal Year 1934, for fiscal years ended January 
31, 1934 to July 31, 1934, inclusive, which are required by 
Treasury Decision 4458, approved August 2, 1934 (Int. Rev. 
Bull. XIII-33, 9), to be made under Section 188 (b) of the 
Revenue Act of 1934.—T. D. 4471, XII-38-7029 (p. 2). 


Profit of Cuban Sugar Exporters Taxable.—Cuban sugar 
exporters, whether they are nonresident alien individuals 
or foreign corporations, are subject to Federal income tax 
upon their net income derived from the sale of sugar 
within the United States, whether the sugar was purchased 
without the United States and sold within the United 
States, or purchased and sold within the United States. 
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Under the Revenue Act of 1918 and all subsequent Rev- 
enue Acts, the income derived by a nonresident alien in- 
dividual or a foreign corporation from the sale of personal 
property within the United States has been subject to 
Federal income tax.—I. T. 2806, XIII-34-6969 (p. 2). 


Taxable Income—Allowances for Living Quarters to 
Government Employees in Foreign Service——Allowances 
for living quarters, heat, and light received by officers in 
the Foreign Commerce Service of the Bureau of Foreign 
and Domestic Commerce stationed in a foreign country are 
in their nature essentially compensatory and not primarily 
for the convenience of the United States. It follows, there- 
fore, that such allowances constitute additional compensa- 
tion which is subject to Federal income tax.—G. C. M. 
13442, XIII-35-6980 (p. 3). 


Taxable Income—Compensation of Bank Liquidation in 
State of Florida—Based on the view that the Supreme 
Court’s decision in Metcalf & Eddy v. Mitchell, 269 U. S. 514, 
makes it certain that that court will not extend the exemp- 
tion to income which is not received from a state or 
political subdivision where the taxation of the income will 
in no way burden the state, the compensation of the tax- 
payer, who was designated and appointed by the State 
comptroller of Florida as liquidator of each bank which 
he liquidated, is held subject to Federal income tax. 

General Counsel’s Memorandum 11625 (C. B. XII-1, 69) 
revoked. Recommended that I. T. 1316 (C. B. I-1, 105), 
I. T. 2214 (C. B. IV-2, 46), and I. T. 2710 (C. B. XII-2 
79) be revoked in so far as inconsistent with this memoran- 
dum, and acquiescence in David K. Cochrane v. Commissioner 
(26 B. T. A., 1167, C. B. XTI-1, 3) be withdrawn.—G. C. M. 
13488, XITI-35A-6982 (p. 9). 

I. T. 1316, I. T. 2214, and I. T. 2710 revoked in so far as 
inconsistent with G. C. M. 13488 (summarized above).— 
I. T. 2809, XIII-35-6983 (p. 14). 


Taxable Income—Interest on Special Tax Bills Issued 
by a City in Payment of Street Improvements.—Interest 
on special tax bills issued by the city of R to a contractor 
in payment for street improvements, the city not being 
liable for the payment of such bills, which are a lien against 
the private property specially benefited, is not exempt from 
Federal income tax. [On authority, inter alia, of Wuillcuts 
v. Bunn, 282 U. S. 216; Wiltsie v. United States, 3 Fed. Supp. 
743; Group No. 1 Oil Corporation v. Bass, 283 U. S. 279; 
United States Trust Co. v. Anderson, 60 Fed. (2d) 291.] 

Recommended that Office Decision 999 (C. B. 5, 102) and 
I. T. 1606 (C. B. 11-1, 69) be revoked.—G. C. M. 13469, 
XITI-35-6981 (p. 5). 

O. D. 999 and I. T. 1606 are revoked in view of G. C. 
M. 13469 (summarized above).—I. T. 2810, XIII-35-6984 
(p. 16). 


Taxable Income—Retirement Pay of Army and Navy 
Nurses.—The retirement pay of members of the Army 
Nurse Corps and the Navy Nurse Corps is subject to 
Federal income tax.—I. T. 2811, XIII-36-€995 (p. 5). 


Taxable Income Under the Vinson Act.—Only a proper 
portion of the experimental and development expenses ap- 
pertaining to the article being produced under a contract 
entered into under the Vinson Act (Public—No. 135—73rd 
Congress, approved March 27, 1934) constitutes a part of 
the cost of performing the contract. 

State income taxes attributable to such portion of the 

contractor’s income as may be derived from profit on a 
contract are not a part of the cost of performing the con- 
tract. 
_ Selling expenses are also not a part of such cost. [The 
foregoing are answers to questions presented relative to 
the application of T. D. 4434, I. R. B., XIII-22, 22.—Editor]. 
—I. T. 2813, XITI-38-7026 (p. 22). 


Miscellaneous Taxes 


Alcoholic Beverage Taxes.—Except as required in the 
performance of his official duties, no storekeeper-gauger 
or other officer, or employee, of the Internal Reve- 
nue Service, shall gauge, or supervise the gauging 
of, any distilled spirits or other liquors, or reinspect any 
Spirits reduced in proof: Provided, That where spirits are 
reduced in proof at the bonded warehouse at the time of 
removal, the spirits may be reinspected by the storekeeper- 
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gauger, but no fee, or other compensation, shall be charged 
or accepted for such reinspection. 

Paragraphs 153, 154, and 155 of the Gauging Manual, 
effective January 1, 1934, and all other regulations, orders, 
or instructions inconsistent herewith are hereby revoked. 
—T. D. 4463, XIII-35-6993 (p. 26). 


Automobile Parts and Accessories—Excise Tax.—Metal 
bases for solid tires are “parts or accessories” within the 
meaning of Section 606 (c) of the Revenue Act of 1932 and 
article 41 of Regulations 46. Sale of such metal bases by 
the manufacturer are subject to the tax imposed by Sec- 
tion 606 (c) of that Act.—S. T. 760, XITI-34-6974 (p. 15). 

Cocoanut Oil Tax.—If edible cocoanut oil, processed 
prior to 11:40 a. m., eastern standard time, May 10, 1934, 
and not further processed after that time, is used by a 
manufacturer of breakfast cereals as a lubricant for baking 
pans after 11:40 a. m., eastern standard time, May 10, 1934, 
such use is subject to the tax imposed by Section 602% 
of the Revenue Act of 1934 as constituting the first do- 
mestic processing after the enactment of the Act.—S. T. 


767, XIII-36-7001 (p. 12). 
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Cotton “Processing.”—Dyeing of cotton constitutes 
“processing” within the meaning of Section 9 (d) 2 of the 
Agricultural Adjustment Act.—G. C. M. 13574, XIII-38- 
7027 (p. 23). : 

Federal Taxation of Liquor in Dry States.——In accord- 
ance with a prior published opinion (S. T. 666, C. B. XII-1, 
464), it is held that the Federal taxation of liquor is in no 
wise inconsistent with the declared policies of several states 
to prohibit or regulate the liquor traffic—G. C. M. 13587, 
XIII-38-7028 (p. 32). 


Pipe Line Oil Tax.—Demurrage and/or storage charges 
arising out of the transportation of oil by pipe line are a 
part of the transportation charges and are subject to the tax 
imposed by Section 731 (a) of the Revenue Act of 1932. 
G. C. M. 13509, XIII-37-7015 (p. 15). 


Processing Taxes—Period of Limitation on Claims for 
Refund or Credit on Account of Products Delivered for 
Charitable Purposes.—The period of limitation prescribed 
by Section 15 (c) of the Agricultural Adjustment Act, as 
amended by Act of June 16, 1934, applies to claims for the 
refund or credit of tax paid with respect to products 
delivered on or before June 16, 1934, and after that date, for 
charitable distribution or use.—G. C. M. 13545, XIII-37- 
7016, (p. 17). 





Court Decisions 


(Continued from page 558) 


make separate findings of fact apart from its opinion.— 
U. S. Circuit Court of Appeals, Tenth Circuit, in Emerald 
Oil Company v. Commissioner of Internal Revenue. No. 1035. 
April term, 1934. 

Unreported memorandum decision of the Board of Tax 
Appeals affirmed. 

Dues and Initiation Fees.——Men’s Faculty Club of Co- 
lumbia University is held not to be a social club whose dues 
and initiation fees are taxable. “Its primary purpose ap- 
pears * * * to be to aid the educational work of the 
University and its social activities to be limited to the rea- 
sonable requirements incident to its being a source of help 
to its members in their profession of teaching.”—U. S. Cir- 
cuit Court of Appeals, Second Circuit in C. J. Tidwell, as 
President of the Men’s Faculty Club of Columbia University, 
an unincorporated, association consisting of seven or more 
persons v. Charles lV’. Anderson, individually, and as United 
States Collector of Internal Revenue in and for the Third 
District of New York. 

In a dissenting opinion Judge Hand says: “* * * 
There would be no faculty clubs, if there were no colleges; 
they are organized to make a teacher’s life pleasanter on 
the notion that he will be a better teacher if it is. But the 
club’s activities taken by themselves are substantially the 
same as those of any other club, at least any other profes- 
sional club, and it is these which control, not the profession 
which underlies them and makes them appropriate. The 
kind of incidental social features which the regulation has 
in mind seem to me to be the rooms of a singing society 
and the supper that follows a rehearsal; or a series of din- 
ners given by a society for the promotion of peace, or the 
propagation of the gospel, before the members begin to dis- 
cuss and resolve. I do not believe that a teachers’ club 
ought to be any more exempt than an engineers’ club or a 
lawyers’ club.” 

Gross Income—Compensation Paid Other Than in Cash. 
—Gain derived by the plaintiff in 1927 and 1928 from the 
sale of his partnership interest and from the sale of part- 
nership assets was taxable as gain and not as earned in- 
come as claimed on the ground that the interest in the 
partnership and assets represented payment to him for 
legal services. The opinion says: “The contention of the 
plaintiff that his interest in the leases [assets owned by the 
partnership and purchased by one of the partners who fur- 
nished the cash] represented payment to him for legal serv- 
ices rendered as an attorney, is correct but the increase in 
the value thereof, over the period during which the plaintiff 
held an interest therein, constituted gain.”—U. S. District 
Court for the Western District of Oklahoma in Harry O. 
Glasser v. A. C. Alexander, Collector of Internal Revenue. 
No. 5063 Law. 

Gross Income—Income from Property in Trust.—Income 
in 1927 and 1928 from property previously transferred to 
a trustee in order to provide income for trustor’s wife inci- 
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dent to divorce proceedings was taxable to the trustor. 
The trustee was given full power to control the trust sub- 
ject to approval of the trustor. Should the trust income 
not be sufficient to provide certain annual payments for 
the wife, the husband was to make good such deficiency, or, 
in default, the deficiency should be made up from the prin- 
cipal of the trust fund. Any excess income was to be paid 
to the husband, subject to trustee’s right to reserve there- 
from reasonable amounts to insure prompt meeting of fu- 
ture payments to the wife. Power to change the trustee 
was reserved in the husband and his successors, and the 
trust was to terminate at the death of the wife, and the 
principal of the trust fund was then to revert to the hus- 
band or his successors. The divorce decree provided that 
the husband create the trust fund as above set out and that 
the wife was to have the provision therein made in lieu of 
all other alimony, etc. “The payment of alimony was or- 
dered and this method prescribed by the court [in the 
divorce proceedings]. The payment of alimony in this 
form was a legal obligation which appellee was bound to 
meet. This took the form of ‘income. * * * It was 
taxable * * * to appellee because it directly benefited 
him by discharging a legal obligation he was bound to 
perform.”—U. S. Circuit Court of Appeals, Eighth Circuit, 
in Levi M. Willcuts, Collector of Internal Revenue v. Edward 
B. Douglas. No. 9938. May term, 1934. 

Decision of the U. S. District Court, District of Minne- 
sota, reversed. 


Gross Income—When Reported Under Constructive Re- 
ceipt Doctrine.—An agreement was made in 1927 whereby 
a certain corporation was to purchase stock of a Delaware 
corporation. On November 25, 1927, the petitioners trans- 
mitted their 66 shares of the Delaware Co.’s stock to the 
Safe Deposit and Trust Co., the depositary, with the printed 
assignment executed in blank. Prior to December 1, 1927, 
more than 80 per cent of the stock of the Delaware Co. had 
been so deposited, and prior to December 17, 1927, the 
purchaser turned over the purchase price thereof to the 
depositary. The depositary mailed its check to the peti- 
tioners for their stock on January 5, 1928, which check was 
received by the petitioners on the following day. The 
agreement of deposit provided that the depositary would 
remit the proceeds shortly after January 1, 1928. ‘The 
doctrine of constructive receipt is applicable only when 
there is no substantial limitation or restriction as to the 
time of payment to the taxpayer. The deposit agreement, 
however, does limit and restrict the time of payment since 
it specifically provides that the depositing shareholders are 
not to receive any money until after January 1, 1928. * * * 
Under the agreement, the respondents could not and did 
not in fact or constructively receive the money for their 
shares until 1928.”—U. S. Circuit’Court of Appeals, Third 
Circuit, in Commissioner of Internal Revenue v. Sidney F. 
Tyler, William M. Elkins, George G. Widener and The Real 
Estate-Land Title and Trust Company, Surviving and Suc- 
ceeding Trustees Under the Last Will and Testament of IW il- 
liam L. Elkins, Deceased. No. 5297. March term, 1934. 

This decision affirms that of the Board of Tax Appeals, 


28 BTA 367. 


Installment Basis of Reporting Income.—Section 212(d) 
of the 1926 Act permitting the use of the installment basis 
of reporting income from the sale of personal property 
can not be utilized for recovering, by an action in assump- 
sit, an alleged overpayment for 1918 resulting from the 
payment of tax for that year on the basis that the entire 
profit from an installment sale was taxable in that year, 
where the statute of limitations on assessment would pre- 
vent the Government from collecting taxes for years sub- 
sequent to 1918 as to the installments paid in those years. 
“The retroactive provision of.the statute [1926 Act] indi- 
cates clearly a legislative intent that one having already 
paid his taxes on a cash basis may invoke the installment 
method and receive a refund for the difference resulting 
from the change due to smaller sums returned and lower 
rates, but that intent does not go to the extent of empower- 
ing a taxpayer to employ the procedure as a vehicle to 
escape taxes in toto upon more than 96 per cent of a net 
realized profit. This is an action in assumpsit to recover 
money had and received. But an assumpsit of this kind 
is governed by equitable principles —U. S. Circuit Court 
of Appeals, Tenth Circuit, in Frank WW. Howbert, as Collec- 
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tor of Internal Revenue v. Charles M. Norris. 
term, 1934, 
Decision of the lower cour reversed. 


Jurisdiction of Courts.—Suit involving the statute appli- 
cable to the facts of this case, brought in the Court of 
Claims and “dismissed on motion of the plaintiff (defend- 
ant here) after compromise and settlement participated in 
and approved by the law officers of the Government having 
charge of the litigation in that court” is held to be res judi- 
cata of the issues here. “If * * * other law officers of 
the Government think the question involved in that liti- 
vation by reason of a mistake of law should be submitted 
to and determined by a court, notwithstanding the settle- 
ment and dismissal, they should proceed * * by direct 
attack upon the settlement made and the judgment of dis- 
missal agreed to by the law officers in charge of the litiga- 
tion and not by collateral attack as they are doing here.”— 
U. S. District Court, District of Utah, in United States of 
America v. Utah Idaho Sugar Company. No. 12819 Law. 


Liquor Taxes—Tax Under 1926 Act on Distilled Spirits 
Diverted for Beverage Purposes—Effect Thereon of Re- 
peal of the Eighteenth Amendment.—The tax on the diver- 
sion of distilled spirits for beverage purposes is a penalty. 
The defendants having been punished in a criminal case 
for the same acts, if those acts are relied upon in this 
action, there was a former jeopardy which, in the Court’s 
opinion, may bar recovery of the penalties in this action. 
The tax being a penalty, the repeal of the Eighteenth 
Amendment bars recovery by the United States.—U. S. 
District Court, Northern District of Ohio, Eastern Divi- 
sion, in Un'ted States of America v. The Glidden Company 
and Forest City Paint & Varnish Co. Law, No. 17954. 

[See contrary decision following.—E ditor.] 

The tax imposed by the Revenue Act of 1926 on indus- 
trial alcohol diverted for beverage purposes was within the 
power of Congress to impose both before the Eighteenth 
Amendment and after it, and therefore it did not fall with 
its repeal. However, the opinion (Judge Chesnut) says: “I 
have not failed to consider the authorities cited by the de- 
fendants in support of their contention. They are entitled 
undoubtedly to careful consideration and to due weight. 
Thus it is pointed out that on the eve of repeal of the 18th 
Amendment an Administrative Committee gave careful 
consideration to proposed subsequent congressional legisla- 
tion contingent upon repeal and this Committee appar- 
ently reported to Congress that in its opinion the $6.40 rate 
would fall upon repeal of the 18th Amendment. Even 
more persuasive is the decision which has been called to 
my attention of United States District Judge Jones of the 
Northern District of Ohio in a case similar to this, brought 
by the Government against the Glidden Paint Co. I have 
given careful consideration to this persuasive authority but 
regret that I have not been able to reach the same conclu- 
sion, 

“T therefore conclude that the demurrer to the declara- 
tion based on the single point herein discussed, must be 
overruled; but as other defenses are indicated and as the 
question is both important and novel, I will overrule the 
demurrer without prejudice to the defendants’ renewal of 
their contention if appropriately raised at later stages of 
the proceedings; so that if desired, renewed consideration 
may be given to the subject if there are further develop- 
ments in the way of judicial opinions or other new matters 
which merit further consideration. 

“The demurrer to the declaration is, therefore, overruled 
and the defendants are given fifteen days to plead to the 
declaration.”—U. S. District Court, District of Maryland, 
in United States of America v. U. S. Industrial Alcohol Co. 
and U. S. Industrial Chemical Co. No. 5297. 

Public Utility Income Under a Contract Whereby In- 
come Is Shared with a Political Subdivision of a State— 
Tax Liability—Public utility company is taxable under the 
Acts of 1916 and 1921, upon all the income which it was 
entitled to keep for itself, even though it had entered into a 
contract with the City of Philadelphia under which the city 
had an interest in the public utility. The last clause of the 
second paragraph of Section 213(b)(7) of the 1921 Act re- 
fuses exemption from tax to a public utility on any income 
to which such public utility is entitled under the contract. 
—U. S. District Court, Eastern District of Philadelphia, in 

Philadelphia Rapid Transit Company v. The United States. 
No. 15,962. 


No. 952. April 
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Stamp Tax on Certificates of Indebtedness.—Certificates' 
issued by the plaintiff to purchasers of securities under its 
“investment savings plan” are held to have been “certifi- 
cates of indebtedness” under the 1926 Act, and to have 
been taxable.—U. S. District Court, Southern District of 
California, Central Division, in City Bond & Finance Com- 
pany, Ltd. v. Galen H. Welch, Collector of Internal Revenue. 
No. 4704-J. 


(Footnote on next page) 
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Stock Sales—“First In, First Out” Rule—Where peti- 
tioner bought and sold stock under marginal transactions 
in 1928 without identifying the particular lots sold, gain or 
loss is to be computed on the basis of the cost of the 
earliest purchases pursuatt to the “first in, first out” rule 
laid down in the pertinent Bureau regulations, the consti- 
tutionality of which has repeatedly been sustained by court 
decisions. The provisions of the 1928 Act imposing certain 
rates “for each taxable year” are not inconsistent with the 
rule because the sales were made in 1928. The contention 
that the rule does not apply because shares of stock sold 
on margin “are incapable of identification” is also without 
merit. A decision in an earlier case between the petitioner 
and the Commissioner covering similar transactions in 1925 
is not res adjudicata as to this case.—U. S. Circuit Court 
of Appeals, Third Circuit, in John A. Snyder v. Commissioner 
of Internal Revenue. No. 5419. March term, 1934. 

3oard of Tax Appeals decision, 29 BTA 39, affirmed. 

“First in, first out” rule is not applicable to marginal 
stock sales in 1928 involved herein, the evidence establish- 
ing that the shares sold were not those first acquired. For 
sentimental reasons the petitioner wished to keep 1,200 
shares of the kind of stock sold because he had inherited 
them from his father. He instructed his broker to hold 
these shares for investment, “and when, two years later, he 
ordered the broker to make two sales in lots of 500 shares 
each, they were, conformably with the original instructions, 
the 1,000 shares last purchased. The petitioner’s instruc- 
tions excluding from saie the shares first purchased were 
in effect an identification of the shares later sold as those 
last purchased.”—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in James L. Rankin, Executor of the Estate of Richard 
B. Turner, Deceased v. Commissioner of Internal Revenue. 
No. 5424. March term, 1934. 
Decision of Board of Tax Appeals, 26 BTA 1204, reversed. 


Transferee Tax Liability—Transferee of a transferee is 
held liable for the 1918 tax of the original transferor, under 
the circumstances of the instant case. The X corporation, 
in June, 1919, transferred all its assets to the Y corporation 
which agreed to assume all obligations of the X corpora- 
tion then outstanding. In February, 1925, the Z corpora- 
tion (defendant herein) pursuant to a plan of reorganization, 
took over all the assets of the Y corporation and as- 
sumed all of its l'abilities. The X corporation filed its 1918 
return on May 20, 1919. On March 18, 1924, an additional 
assessment was made against the X corporation but claim 
in abatement in behalf of the X corporation was filed by 
the Y corporation, and a series of three waivers was filed 
extending the collection period to December 31, 1926. On 
December 31, 1927, a transferee assessment was made 
against the Z corporation. This assessment was timely, 
pursuant to section 280 of the 1926 Act which extends the 
transferee assessment period for one year after expiration 
of the limitation period for assessment against the original 
taxpayer. The waivers were valid because the Z corpora- 
tion represented that it had authority to sign them, and is 
therefore equitably estopped now to maintain the contrary. 
The first waiver was not signed by the Commissioner but 
was validated by a later writing signed by him, and the 
latter two were signed by him and “were of themselves 
sufficient extensions of time.” It is further held that the 
rule of res judicata may not be invoked here by reason of a 
certain decision of the Board of Tax Appeals as to an ap- 
peal by the X corporation, the original transferor, because 
the issues in the two cases were different. The Board de- 
cision held that the waivers had not been signed by the X 
corporation, and that consequently the collection of tax 
from that company was barred by the statute of limitations. 





1 The origin and nature of the certificates are described in the opinion 
as follows: “The purchaser signed a written order for the purchase of 
securities on installment payments, agreeing to pay the stated purchase 
price with interest at the rate of 7% per annum, with the right to make 
full payment at anv time; he agreed to nav a fee to the rlaintiff called 
‘investment counsel fee,’ and the plaintiff had the right in the event 
of default in payment of any installment to terminate the contract, close 
out the stocks and account to the purchaser for any net remaining after 
deducting charges. However, plaintiff, as evidence of the interest 
acquired by the purchaser, issued an elaborate certificate, formed and 
printed in the manner usual with stock certificates and bonds. On the 
tace of this certificate the transaction was denominated ‘Investment 
Savings Plan.’ It set forth that the City Bond & Finance Company had 
agreed to ‘sell and deliver’ named securities at the stated pri.e per 
share,—set forth amount paid and installments to be paid. These 


certificates were apparently negotiable. They were issued in large 
numbers.” 


October, 1934 











The resultant decision of “no deficiency,” in the opinion of 
this court, “means nothing more. There was no decision 
as to the initial tax liability; that issue was withdrawn from 
the case by the Morgan Company and faded out of the 
picture altogether. * * * It does not follow that col- 
lection from the transferee is barred.”—U. S. District Court, 
So. Dist. of New York, in American Steamship Company v. 
Wickwire Spencer Steel Company. In Equity No. 44-165. 

Trusts—Trust Created to Divide Estate Among Children. 
—Trust created by parents to effect a division of their es- 
tate among their children is taxable as a trust under Section 
219 of the 1921, 1924, and 1926 Acts, and is not a voluntary 
association of individuals, taxable as a corporation. The 
trust instrument provided for three trustees who should 
manage the property consisting of cotton gins, oil wells, 
farm and ranch lands, etc., which could not be advanta- 
geously divided. The beneficiaries had no voice in the man- 
agement of the busiress and no right to mortgage or 
encumber their beneficial interests. ‘Except that the trus- 
tees were authorized to continue the going business, the 
trust had no feature in common with a corporation. The 
very purpose of creating a trust is to have the property 
administered by trustees for the beneficiaries. It is not 
unusual that this should include the conduct of a going 
business.” 

Inasmuch as the original deed of trust mentioned above 
made distribution of income to beneficiaries discretionary 
and reserved no control over the trust in the grantors, a 
subsequent deed of trust, recorded in 1924, directing a 
specific annual distribution of trust income to the bene- 
ficiaries “accomplished nothing unless to express a consent 
on the part of its signers to the annual distribution therein 
described.” Therefore, trust income for 1924, 1925, and 1926 
was taxable to the fiduciaries, and not to the beneficiaries 
as held by the Board. The evidence as to what was done 
by the fiduciaries as to crediting trust income to bene- 
ficiaries is so meager as to constitute an unsatisfactory 
basis for deducting such income by the fiduciaries and the 
case is returned to the Board for further evidence on con- 
tested matters of fact—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Commissioner of Internal Revenue v. Guitar 
Trust Estate, et al., Respondents, and Guitar Trust Estate, 
Petitioner v. Commissioner of Internal Revenue. 

This decision reverses, in effect, as to the second issue 
the decision of the Board of Tax Appeals, 25 BTA 1213. 


From Treasury Decision to 
Judicial Decision 
(Continued from page 532) 

equally important. To say that the contentions of 
one litigant should prevail merely because it is the 
government is an apparent absurdity,** the so-called 
imperative need for revenue notwithstanding. What 
might be the result if the Department adopted the 
judicial approach in construing tax laws is beside 
the point. So long as the policy of the government 
is one of self-favor, administrative rulings are not 
judicially engendered. They are nothing more than 
well considered contentions of one party contestant. 
That the government contention may be correct in 
a particular case is beside the point because, until 
judicially approved, its rulings are fundamentally 
briefs, not opinions.*® 

The real problem would seem to be how much 
weight should be given the administrative ruling. 


38 Such is the logical result of the cases cited in notes 23 and 34. See 
Grand Rapids & I. Ry. Co. v. Doyle, 245 Fed. 792 (W. D. Mich., 1915), 
where the court said that a Treasury Decision is not controlling “because 
to make it controlling would be permitting a party to a law suit to 
Fale me and determine the rule of law by which his case should be 
decided. 

8? An interesting question would arise if it be conceded that an admin 
istrative construction is a final determination of the controversy and the 
government sought to have that finding recognized in a foreign juris- 
diction. The foreign tribunal. being informed of the policy of the 
Treasury, would accord its finding no effect. Conflict of Laws Restate- 
ment (Tentative Draft) Section 470. Treasury Decisions could more 
properly be called “Treasury Briefs.” 
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Douglas v. Edwards,*® Bowers v. West Virginia Pulp 
& Paper Co.,** and Burnet v. Chicago Portrait Co.*? 
would seem to approach a result more desirable than 
that reached in many decisions. 


Other Rulings 


MAJOR fiction of legislative construction is 

that Congress, when it reenacts a law, approves 
definite and uniform rulings made under the provi- 
sion reenacted.** No realist would say that this is 
entirely true. But, realizing the fictitious character 
of the assumption, its acceptance may produce a re- 
sult pragmatically and practically desirable. The 
reason usually given for according various degrees 
of importance to administrative rulings in general 
is that the ruling is an official pronouncement by 
experts charged with the proper administration of 
the law. But the phrase “proper administration” 
connotes, at least to this author, an impartial con- 
struction of the law, not a construction always 
favorable to one side. It is because of this latter 
policy that the reason falls down in tax cases. How- 
ever, Congress has the power to specifically enact 
into law all administrative rulings that are not un- 
constitutional,** so it may be expedient to adopt the 
major fiction, even though it be at the expense of a 
few unfortunate taxpayers. 

Just as the common reason for the rule of attach- 
ing importance to administrative rulings collapses 
with tax rulings previously examined, so also with 
uniform and long continued rulings*® not sanctioned 
by reenactment of the statute, the reason is invalid 
because of the policy adopted i in making those rul- 
ings. But such practices should be respected by the 
courts for other reasons. The law of inertia has 
application outside of the field of physics and the 
common law has always had great respect for the 
status quo. If the application of this principle to tax 
cases works no inordinate hardship on taxpayers 
and, at the same time, affords a greater degree of 
administrative certainty, no social injustice is likely 
to ensue. 


Conclusion 


EW problems of taxation are more vital than 
that of the weight to be afforded the adminis- 
trative background of a tax controversy. It has 
not been the purpose of this article to set up new 
scales for weighing such matters. Indeed, construc- 





49208 Fed. 229, 245 (C. C. A. 2nd, 1924). ‘“‘We are also mindful of 
the rule that regulations and practices of administrative departments are 
entitled to weight and serious consideration in construing a statute; but 
opposed to this rule is the familiar one that it is for the tourts to 
construe a statute, and not the executive departments of the govern- 
ment, and where, as here, we are satisfied that the statute requires the 
construction which we have attributed to it, a treasury regulation rises 
to no higher dignity than an expression of opinion.’’ The decision was 
reversed on other grounds in Edwards v. Douglas, 269 U. S. 204 (1925). 

41297 Fed. 225 (C. C. A. 2nd, 1924). 

#2285 U. S. 1, 16 (1932). “The familiar principle is invoked that 
great weight is attached to the construction consistently given to a 
statute by the executive department charged with its administration. 

* * But the qualification of that principle is as well established as 
the principle itself. The Court is not bound by an administrative con- 
struction, and if that construction is not uniform and consistent, it 
will be taken into account only to the extent that it is supported by valid 
reasons.’ 

8 United States v. Anderson, 269 U. S. 422, 439 (1926); Bowring v. 
Bowers, 24 F. (2) 918 (C. C. A. 2nd, 1928); Buttolph v. Commis- 
sioner, 29 F. (2) 695 (C. C. A. 7th, 1928), 

* Most administrative rulings would be constitutional if enacted by 
Congress. 

e.g. Red Wing Malting Co. v. Ween, 1S FF. @) 626 CC. C. A. 
8th, 1926), certiorart denied, 273 U. S. 763. 
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tion of statutes is not a science but an art and the 
use of scales would be exceedingly inappropriate. 
Nor has it been the purpose of the author to express 
his opinion as to what is the desirable result in a 
particular instance, but merely to pinprick the prob- 
lem in an attempt to stimulate a revaluation of 
precedent. 


The problem is a live one. Taxpayers in the 
lower brackets can seldom afford the expense of 
contesting a departmental construction in a higher 
court. But the realization that they are victims of a 
departmental policy adamant to them will neither 
sponsor patriotism nor stimulate an attitude of fair- 
ness on their part when a return is made out. Lack- 
ing that spirit of cooperation the cost of collection 
must necessarily increase and the government stands 
to lose. Likewise, taxpayers in the higher brackets 
who are able to contest rulings of the department 
may have the feeling that the cards are stacked 
against them, even in the courts. 


Some readjustment seems necessary either in the 
policy of the Treasury or in the attitude of the 
courts. The solution should lie in a middle course. 
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Any intelligent change must take into consideration 
the fact that the tax collecting machine is a tre- 
mendous organization, not adaptable to fine spun 
distinctions but to the fflling of the fisc. But that is 
only one side of the picture. The aspect heretofore 
neglected is that of the oftentimes hard pressed tax- 
payer. The application of these factors to definite 
proposals for reform must be reserved for a subse- 
quent article.*® 





The Taxation of Real Estate 
(Continued from page 539) 
of local rates on the occupier of real estate, thus 
making the rate a personal charge on the occupier 
of land rather than a charge on the land itself as 
it is in the United States. 

The Rating Act of 1925 was intended to simplify 
the old laws with respect to the making and con- 
solidation and collection of rates by the consolidation 
of rates and rating areas, and by the introduction of 
methods for bringing about greater uniformity in 
valuation. The Act applies to England and Wales 
only and excludes London. The most important 
features of the Act are as follows: (1) First, the 
ancient parochial rate is abolished, and the powers 
of rating placed in the hands of the county borough, 
or the urban or rural district councils. (2) Second, 
rating areas were reduced from 15400 to 1800. (3) 
Assessment areas consisting of one or more complete 
rating areas were reduced. In 1927, there were 344 
assessment areas in England and Wales, and 63 
county boroughs. (4) One general rate and one 
general valuation were substituted for the many di- 
verse rates that had grown up in the more than 
three hundred years since the Poor Law Act of 1601. 
The general rate now includes: The general district 
rate, special expense rates, the borough rate, and the 
improvement and highway rate, but does not include 
water rates, sewer rates, or any form of land im- 
provement rate, 

Assessment authorities are responsible for the 
setting up of assessment areas subject to the ap- 
proval of the Minister of Health. There is an assess- 
ment committee for each assessment area. In the 
case of an assessment area being a county borough, 
the assessment committee is appointed by the bor- 
ough council. Not less than one third of the mem- 
bers must be members of the council. In the case 
of any other assessment areas, the assessment com- 
mittee is appointed jointly by the rating authorities 
and the county councils. The duties of the assess- 
ment committee are to supervise, approve and revise 
valuation lists in its area. 

There is also in every county a county valuation 
committee and a central valuation committee for the 
country as a whole with purely advisory powers. The 


4% The following is an excerpt from a letter from the Commissioner 
which was received after this article was written: 

“You are advised that it is the endeavor of the Bureau at all times 
to construe the law impartially and consistently and not with the view 
of inviting litigation. A taxpayer has the right to request conferences 
with officers of the Bureau in any case where a point is in controversy, 
and his contentions with respect to the pro~er interpretations of the law 
are given careful consideration. The ruling of the Bureau with respect 
thereto renresents its best judgment in the light of the contentions made 
and the interests of the Government to be protected thereby.” 

No comment is offered at this time on the contrast between this 
official pronouncement and that in note 26, supra. 
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valuation committee is a committee of the county 
council and is made up of members of the council 
together with a representative of each assessment 
area in the county. The valuation committee has 
the following functions: (1) To promote uniformity 
in the principles and practice of valuation and to 
assist rating authorities and assessment committees 
in the performance of their functions. 


The Rating Act of 1928 extends the 1925 Act to 
London. The London County Council determines 
the assessment areas and appoints the assessment 
committee for each assessment area. Since practi- 

cally the same rules of procedure have been applied 

to Scotland, we may conclude that the powers of 
local taxation in Great Britain are tending to be 
completely centralized in the county and urban dis- 
trict councils. 


2. Ascertainment of rental value for rate making. 
—Generally, rates in England and Wales are assessed 
upon the occupier. In Scotland, occupier and owner 
share the burden. In cases where the annual rate- 
able value of any hereditament is £13 or less, the 
property owner may be called upon to collect the 
rate from the occupier with the rent and pay to the 
treasury the amounts so collected. Also in the case 
where a building is constructed for use as a dwelling 
house and let out in parts, the building is treated 
as a single hereditament in the occupation of the 
persons receiving the rents and the owner pays 
the rates. But who are occupiers of realty? The 
1925 Act declares that legal possession of realty does 
not necessarily constitute an occupation. The test 
of occupation for rateable purposes is actual bene- 
ficial use or enjoyment. Thus the owner may be an 
occupier and rateable as such; but if the owner of a 

vacant house is in possession, but leaves it entirely 
vacant, he is not rateable for it as an occupier; or 
if a house is unoccupied but the gardens, stables and 
meadows are occupied, the house is not rateable. 
The usual working rule is that so long as there is 
some furniture or tenant’s fixtures, or even some coal 
left in the coal cellar, the premises are in occupation 
and rateable. 


The rateable value for taxation purposes is not 
the equivalent of pure land rent because it includes 
returns from buildings; neither is it in all cases nec- 
essarily equivalent to the actual contract rent paid; 
but it is the annual rent which a tenant, taking one 
year with another, might reasonably be expected to 
pay. Incase of business property, particularly, the 
question is: What rent should a hypothetical tenant 
pay for the property as it is and for the purpose for 
which it is fitted, taking also into consideration its 
profit making capacities.** In the case of houses and 
buildings without land other than gardens, the rate- 
able value is the gross value less a specified percent- 
age deduction which varies with the amount of gross 
value. In the case of other hereditaments, such as 
mills and factories, the rateable value is the esti- 
mated rent which a tenant might reasonably be 
expected to pay if he undertook to pay all usual 
tenants’ rates and taxes, and to bear the cost of 
repairs, insurance and other expenses necessary to 


2 Ibid. p. 173. 
23 A. Crew and Creswell, Rates and Rating, p. 128. 
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keep the hereditament in a condition to command 
that rent. 


The experience of Great Britain has shown that it 
is fully as difficult to ascertain rateable rental values 
as it is in the United States to determine the capital 
values of realty. In many cases, for example, gas 
works, water works and electric light plants, the 
measure of value is a rather artificial one called the 
contractor’s test, by which the interest on cost which 
a contractor would require if he provided the land 
and building for the present occupier. The same 
contractor’s test is used in estimating the rateable 
value of hereditaments occupied by a public author- 
ity such as a post office. In the case of workshops 
and factories, there is also great difficulty in the 
practice of assessing true rental values. The general 
rule is to ascertain the rent the factory would let at, 
after considering the purposes for which the premises 
are used. “The all important question of equipment 
of a factory must be taken into account—the rapid 
changes in manufacturing brought about by new 
machinery, new inventions and new improvements. 

In valuing a factory it is essential, therefore, 
to consider whether a hypothetical tenant would 
pay the same rent for it as he would for a more 
convenient and up-to-date factory.**?> It must be 
remembered that the amount of rent has nothing to 
do with profits in the determination of rateable value. 
The rateable value is the same whether a factory 
or a business enterprise is carried on at a profit or 
loss. The essential thing to consider in determining 
rateable value is how much a hypothetical tenant 
would pay for a given factory or mill. 

In the cases of railways and tramways operating 
in many parishes there is naturally the two fold 
problem of determining the rateable value for the 
operating company as a whole and the portion to 
be assigned to each rateable authority. As a general 
rule the rateable value is ascertained by reference 
to the accounts, receipts, or profits of the company. 
The gross receipts in the parish are obtained and 
from the sum arrived at all working expenses are 
deducted, thus giving the gross value. From this 
sum is deducted an arbitrary percentage on the esti- 
mated capital for interest and profit; this remainder 
is the net annual rateable value on the directly pro- 
ductive proportion of the plant. To this amount is 
added a percentage of 4 or 5 per cent on the capital 
value of the proportion of the enterprise, represented 
by land and buildings.” 

The division of the ratable values among the rat- 
able areas is even more intricate. The svstem fol- 
lowed is called the parochial principle. The system 
operates as follows: “The rateable value of the prop- 
erty in each parish is measured by the earnings and 
expenses in the parish or area, where, as in the case 
of a railway or tramway, the value of the whole is 
spread over such areas not in equal portions but 
according to the particular value in each area, care 
being taken to ascertain that the aggregate rateable 
value of the parts is not greater than the whole. This 
is ascertained by multiplying the total rateable value 





* Ibid. p. 173. 
*% Machinery and equipment are not as a general rule taken into 


account separately, but deemed to be part of the hereditament, 
* Ibid. p. 207, 346. 
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of the track (after certain deductions for depots and 
stations) by the receipts from the parish of x and 
dividing the answer by the gross receipts of the 
undertaking—the result being the rateable value of 
the track in the parish of x.”?* It will readily be 
seen from this rather confusing and complicated 
statement, that the method of basing assessments 
upon rentals is not nearly so simple and easy as some 
of its proponents would have us believe. 


2. Relation between ratable value and capital value 
in Great Britain.—In order to find a suitable basis for 
comparing local tax burdens in Great Britain and the 
United States, the writer, during a recent prolonged 
stay in Great Britain, collected a mass of interesting 
data from tax receipts furnished by individuals and 
from interviews with local officials in various parts 
of England, Scotland and Wales. In general it may 
be stated that the capital value of realty in Great 

sritain is the capitalized value of the ratable value 
at a rate of interest of 4 to 5 per cent. A number 
of typical illustrations will be given to show capital 
values, ratable values, and the local tax burden as 
compared with the United States: (1) House and 
lot in Great Crosby, a suburb of Liverpool. The 
owner is also the occupier. He actually paid £1050 
for the property about ten years ago. The ratable 
value for 1932 was £34. The tax rate was 10 shil- 
lings, 10 pence (10/10), in the pound. The tax pay- 
able was £18-8s-4d. On a 5 per cent basis the 
1932 capital value of this property would be ap- 
proximately £680; and on a 4 per cent basis ap- 


* Ibid. p. 133. 
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proximately £850. Based on the price he actually 
paid for the property, his tax rate is 1.75 per cent; 
and based on the presumptive present capital value 
of £680, his rate would be approximately 2.71 per 
cent. If this owner had occupied a similar property 
in Birmingham, his tax rate at the 1931 rate of 14/6 
(14 shillings, 6 pence) in the pound would have been 
£24-13s or approximately 3.33 per cent on the capi- 
talization of £680. In Bradford, an industrial city, 
it would be approximately 4 per cent; and in Gla- 
morgan, a Welsh mining area, with a rate of 27 
shillings in the pound, the rate on the £680 capital 
value would be approximately 6.7 per cent. The 
village of Crosby is to be compared with such Ameri- 
can urban communities as those surrounding Cin- 
cinnati, Cleveland, or Detroit. This particular 
property is a typical middle class dwelling that 
would cost between $5,000 and $6,000 in the United 
States. From the data given one can readily roughly 
compare the relative tax. 

(2) House and garden in Great Crosby, owned 
by a wealthy shipowner. The owner places a prob- 
able sale value of £2500 on the property. The 
ratable value for 1932 was £122. Ata rate of 10/10 
in the pound, his tax amounted to £66-1s-8d. The 
ratable value of £122 capitalized on a 5 per cent 
basis gives a capital value of £2440, which is not 
far below the owner’s estimated sale price. His 
rate of taxation is approximately 2.71 per cent of 
the presumptive capital value of £2440. It is inter- 
esting to note in passing that the rates in this typi- 
cal suburban community have risen from 4/8 in the 
pound in 1900, to 8/8 in 1915 and te 11/8 for 1933. 

(3) House and lot in Banchory, Scotland, owned 
by an Edirburgh barrister. This property is said 
to be typical of houses of this class in Scotland. 
Since the owner is the occupier, he bears the whole 
tax burden. The owner places a value of £650 on 
the capital investment. The ratable value is £32 
and the combined owner-occupier rate is 7/31. 
The 1932 tax is £11-13s-4d. The assessed value 
£32, capitalized at 5 per cent amounts to a capital 
value of £640, a little less than the owner’s esti- 
mate; and the tax amounts to 1.82 per cent on the 
capital value. Banchofy would compare favorably 
with towns of 20,000 population in the United States. 

(4) House and garden in Portlethen, a hamlet 
near Aberdeen, Scotland. Occupied but not owned 
by the occupier, a physician. The ratable value was 
£42, and the estimated capital value about £800. 
The tax on the occupier alone was £7-9s-10d, at a 
rate of about 3/634 to the pound. The total rate 
was a trifle more than 7s in the pound. The capital 
value at the current rate would be £840; and the 
tax rate on the capital value would be approximately 
1.81 per cent. 

(5) Other areas. It may be of interest to work 
out similar comparative rates and capitalized values, 
capitalizing the assumed ratable rental values in or- 
der to obtain capital values, from the following data 
for 1931-’32. The tax rate for the old City of Lon- 
don was 9/5; and for Holborn borough in the County 
of London 9/6, and for Bermonsey 16/0. Typical 
local rates for ayy boroughs are: Birmingham 
14/6; Canterbury te Typical rates for municipal 
boroughs are Cambridge 10/0, Durham 14/1, 
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Stratford 11/4. Typical rates for rural districts are: 
Chester 7/11, Ely 12/2, Wilton 10/11. The highest 
rate in any part of England or Wales is 28/3 in a 
parish in Glamorgan, Wales. In Scotland the fol 
lowing are typical rates: Aberdeen 8/8, Glasgow 
13/3, Edinboro 7/9; Paisley 9/8. 


VII. Summary and Conclusions 


UR discussion has brought out the fact that one 

of the main roads to relief from present in- 
equities in the tax burden on real estate in the states 
of the United States is through the radical reforma 
tion of the system of making realty assessments. 
One additional point, only, need be emphasized, 
namely, that the end and aim of this reformation 
is to bring equity in assessments; but, equity in as- 
sessment means primarily that assessments must be 
made on the full value of realty. The lack of ob- 
servance of this fundamental rule is the cause of 
much of the current evasion of the just burden of 
taxation and of much of the complaint with respect 
to inequity and injustice in taxation. The only fair 
rule in realty appraisals for taxation purposes is full 
and equitable assessment. 

By implication, our discussion has also pointed out 
the fact that the means for securing better methods 
of real estate assessments are to be found in the local 
communities themselves. For the past thirty years 
our leading tax authorities have been developing 
sane theories of assessment, based upon fundamental 
and workable principles ; and now the task of putting 
these principles into practice is the present problem 
for every local urban and rural community. Many 
of our cities—Denver, for example, have shown us 
how practical reforms can be achieved through the 
concerted efforts of commercial and civic bodies in 
directing programs of an educational and construc- 
iive character. Whenever the commercial. bodies, 
the farmers’ organizations, and the local civic groups 
in our local political jurisdictions resolve to follow 
this lead in taking an intelligent and continuous in- 
terest in local fiscal affairs, in self education, and in 
educating others, and in stimulating an active public 
opinion, then and then only will the problem of jus- 
tice and equity in real estate assessments and taxa 
tion be solved. 


Government Payments Constitute Substantial Part 
of 1934 Cash Farm Income 


Moke than 13 per cent of the estimated cash farm 
income for the year 1934, or approximately $800,000,000, 
will consist of rental and benefit payments, receipts from 
government purchases, preceding the drought, of surplus 
hogs, butter, cheese, and cattle, etc., and payments on ac- 
count of purchases by the Government of livestock in th« 
drought areas. 

Cash farm income for the calendar year 1934 is estimated 


at approximately six billion dollars, as compared with five 


billion dollars in 1933 and four and one-third in 1932. The 
estimate for 1934 includes rental and benefit payments and 
others above mentioned, to date, and estimated payments 
of a like kind for the remainder of the vear, but does not 
include the va!ue of aid given by the Federal Emergency 
Relief Administration to the large number of farmers, par- 
ticularly in the drought areas, who are on the relief rolls. 

Unlike other forms of emergency relief, that given under 
the Agricultural Adjustment Act does not add to the Na- 
tion’s debt burden as it is provided for by revenue from 
the processing taxes. 
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Amendments of Regulations 


(Continued from page 555) 


In determining which transfers are transfers from neces- 
sary inventory (so as to entitle the transferor to claim the 
benefit of any offsetting loss on replacement silver acquired 
within 15 days before or after such transfer), due regard 
shall be given, whenever his actual inventory exceeds his 
necessary inventory, to the amount of such excess and 
the period of its continuance, in relation to the reasonable 
requirements of the transferor’s business. The burden 
shall be upon the transferor to justify any such excess 
continuously maintained for a period of more than 15 days. 


(e) Article 85 is further amended by adding 
thereto two new subdivisions, as follows: 


(f{) A transferor regularly engaged in the business of 
smelting and refining silver may, in determining the 
amount of replacement silver and the time of acquisition 
thereof, use such estimated figures as are regularly em- 
ployed by him in preserving in good faith and as nearly 
as may be practicable a constant inventory. He may use 
as the cost of such replacement silver, where the cost 
cannot otherwise be practicably determined, the market 
price thereof at the time of acquisition; in which case no 
allowed expenses and no abatement on account of non- 
market profits (under Art. 81) shall be claimed for any 
period prior to the completion of the processing of such 
silver. Any upward revision of such an estimate of the 
amount of replacement silver acquired, on the basis of 
which the transferor’s selling policy is correspondirs 
revised, shall be deemed an acquisition of further replace- 
ment silver and the amount and cost thereof shall be 
determined as of the date of such revision; and any such 
downward revision shall constitute a shortage of replace- 
ment silver, and no further acquisitions shall be deemed 
replacement silver until the amount in fine troy ounces of 
such shortage has been made good. All data upon which 
such estimates and such revisions are based shall be con- 
sidered records of the taxpayer within the provisions of 
article 101. 


(g) Silver owned by a foreign corporation subsidiary 
to or affiliated with the taxpayer may at the option of 
the taxpayer (with the written consent of such foreign 
corporation) be included in the inventory of the taxpayer; 
in which case all transfers by such foreign corporation 
shall be deemed to be transfers by the taxpayer, and as 
such shall be taxable to the taxpayer, and replacement 
silver acquired by such foreign corporation shall be in- 
cluded as replacement silver acquired by the taxpayer, 
but transfers as between the corporations shall not be 
deemed to be transfers of interests in silver bullion, within 
the meaning of the Silver Purchase Act of 1934; and the 
silver so transferred shall be deemed to have been acquired 
by the transferee otherwise than for a valuable considera- 
tion, within the provisions of article 42 (c). The election 
to include such foreign corporation may be revoked by in- 
strument in writing signed by the taxpayer and by such 
foreign corporation and filed with the collector, and shall 
be effective as of the close of the calendar month in which 
it is filed. Any silver acquired by such foreign corpora- 
tion after the effective date of such revocation shall not 
be deemed to be replacement silver. If on the effective 
date of such revocation the amount of silver owned by 
such foreign corporation which formed a part of the neces- 
sary inventory, does not exceed the amount so owned by 
it at the time of the election to include such foreign cor- 
poration, transfers by such foreign corporation after such 
revocation are taxable only in accordance with Chapter 
[1]; and if it does exceed such amount, the next succeeding 
transfers aggregating the amount of such excess shall be 
deemed to be transfers from the inventory of the taxpayer, 
and as such shall be taxable to the taxpayer. In determin- 
ing such amounts transfers between such corporations, 
whether for spot or future delivery, shall be considered as 
transfers; but the cost of silver so transferred shall be 
determined in accordance with article 42 (c). 


(f) Article 91 is amended by striking out the 
words “the transferor” and inserting in lieu thereof 
the words “the person making the claim.” 
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Tax on Alcoholic Beverages 


Paragraph 3, of Treasury Decision 4418 [TI. R. B. 
XII1-6-22], as amended by Treasury Decision 4429 
[I. R. B. XIII-18-21], ts further amended by T. D. 
4464, XIII-36-7006 (p. 16) to read as follows: 


Par. 3. (a) No distilled spirits imported in bottles shall 
be released from customs custody until there has been 
affixed to each bottle, under the supervision of a customs 
officer in a bonded warehouse, the strip stamp required 
by Title II of the Liquor Taxing Act of 1934. At ports 
where there is no bonded warehouse, no distilled spirits 
imported in bottles shall be released until the strip stamps 
have been affixed to the bottles under the supervision of 
a customs officer. 

(b) Expenses of cartage, storage, repacking, handling or 
other labor connected with the opening of cases and af- 
fixing of stamps to the bottles, shall be borne by the 
importer. 

(c) There shall be indelibly stamped upon each case by 
the customs officer supervising the affixing of strip stamps 
to bottles, the following legend: 

FORE OF... ... 
(Month.) 


This is to certify that on this date the strip stamps 
required by the Liquor Taxing Act of 1934 were affixed, 
under my supervision, to the bottles of distilled spirits 
contained herein, consisting of . 

(Number of bottles) 
(Size of bottles) 
(Name) 


, 193 


(Official designation. ) 


Rubber stamps bearing the above legend will be furnish- 
ed by the Bureau of Customs upon requisition therefor. 


(d) These instructions shall be effective as to distilled 
spirits in customs bonded warehouses on the date of re- 
ceipt by you of these instructions, and as to importations 
made on and after September 15, 1934. 

(e) Dealers or importers having in possession any im- 
ported distilled spirits in bottles, which have been released 
from customs custody, shall, prior to September 15, 1934, 
attach the strip stamps required by Title II of the Liquor 
Taxing Act of 1934. Any bottles of imported distilled 
spirits found on the market on or after September 15, 1934, 
not having the required strip stamps attached thereto, shall 
be forfeited to the United States. 


Evasion of Internal Revenue Tax by Surplus 
Accumulations 


Treasury Decision 4470, XIII-38-7022 (p. 9), 
amends Articles 541 and 542 of Regulations by 
changing the word “surtax” where it appears to 
“any internal revenue-tax” to conform with Section 
104 of the 1932 Act as amended by Section 214 of the 
National Industrial Recovery Act. The first para- 
graph of Article 543 of Regulations 77 is amended 
to read as follows 


Art. 543. Unreasonable accumulation of profits.—An ac- 
cumulation of gains and profits (including the undistributed 
earnings or profits of prior years) is unreasonable if it is 
not required for the purposes of the business, considering 
all the circumstances of the case. It is not intended, how- 
ever, to prevent reasonable accumulations of surplus for 
the needs of the business. No attempt can be made to 
enumerate all the ways in which gains and profits of a 
corporation may be accumulated for the reasonable needs 
of the business. Distributions made by a corporation 
shortly after the close of its taxable year shall be taken 
into consideration in determining the reasonableness of 
the amount of earnings and profits accumulated by the 
corporation. Undistributed income is properly accumulated 
if invested in increased inventories or additions to plant 
reasonably needed by the business. It is properly ac- 
cumulated if retained for working capital required by the 
business or in accordance with contract obligations placed 
to the credit of a sinking fund for the purpose of retiring 
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bonds issued by the corporation. In the case of a bank- 
ing institution the business of which is to receive and loan 
money, using capital, surplus, and deposits for that pur- 
pose, undistributed income actually represented by loans 
or reasonably retained for future loans is not accumulated 
beyond the reasonable needs of the business. The nature 
of the investment of gains and profits is immaterial if 
they are not in fact needed inthe business. It is the un- 
reasonable accumulation of gains and profits by a corpora- 
tion which constitutes prima facie evidence of the purpose 
to enable its shareholders to escape any internal-revenue 
tax. Among other things, the financial condition of the 
corporation and the manner in which its funds are invested 
determine the reasonableness of the accumulations. 

With the exception that the use of the word 
“surtax” is retained instead of “any internal reve- 
nue tax”, Article 352 of Regulations 74 and Ar- 
ticle 352 of Regulations 69 are amended to conform 
in general with the language of Article 542 of Regu- 
lations 77. The first paragraph of Article 543 of 
Regulations 74 and the first paragraph of Article 353 
of Regulations 69 and of Regulations 65 are amended 
to conform with the language of Article 543 of Regu- 
lations 77. 


Tax Problems in the Light of the 
Recovery Program 


(Continued from page 524) 


would make communal public debt cheaper and cre 
ate much healthier conditions than exist at the pres- 
ent time. 


Of course, there may be considerable opposition 
to all these reforms of postal savings bank business 
and of local credit system from some of the banks 
and local politicians. Nevertheless, the whole bank- 
ing system in the United States needs a thorough 
revision (legislation favoring concentration of pri- 
vate banks into much more powerful units with 
extensive branch banking) and a centralized Federal 
Bank of the Nation with branches all over the coun- 
try is needed. This would affect favorably all public 
finance and relieve the taxpayer. There is no proper 
solution in the guarantee of bank deposits, because 
it is a costly arrangement which is not necessary in 
a normal banking system and lowers artificially the 
interest profit to the depositors. 


As an emergency measure, a national lottery loan, 
or a lottery like the French lottery of 1933 and 1934, 
may become a possible expedient in spite of the fact 
that lotteries have proved to be repulsive to the 
American sentiment in the past. Such an expedient 
would be the cheapest way of collecting hundreds of 
millions for unemployment relief and recovery meas- 
ures. The great advantages of this plan consist in 
the possibility of mobilizing considerable amounts of 
money now lying idle or hoarded, chiefly in the pos- 
session of the small savers. By no other device can 
this hoarded money be mobilized, because for the 
small savers the normal rate of interest is not attract- 
ive. Only a lottery loan (i. e., issued at a very low 
interest plus bonuses apportioned by lot)® will cap- 
ture them, but lotteries pure and simple will find a 





8In post war times, go by agg countries issued lottery-loans or 
organized lotteries on a large sca Especially successful was France 
with her lotteries of 1933 and 1934. Soviet Russia is the country that 
is using lottery loans in a most extensive way for billions of rubles 
with the most shrewd conditions of a great variety. 
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most universal response. Even if we share Benja- 
min Franklin’s and other moralists’ sincere admon- 
ishments with reference to lottery gambling, there is 
no other efficient way of dispelling the hoarding 
habit than by means of a lottery loan since the bank 
failures, inflation fears, etc. It would be more ad- 
visable for the Federal Government to launch a lot- 
tery-loan or a lottery through the national banks and 
post offices than for the states, which have constitu- 
tional restrictions. 


All nations of the world have had the experience 
that local bodies (or states, in a federation) cannot 
collect revenue as efficiently as the central (federal) au- 
thorities.° Generally speaking, the development of local 
finance in modern times moves in the direction of cen- 
tralization of revenues and decentralization of expendi- 
tures. The necessity of centralizing revenue and of 
transferring a considerable part of the local tax burden 
to the central authority is dictated largely by the limita- 
tions inherent in the local taxation within a national 
economy. As compared with the facilities of the 
national government, the possibilities of rationally 
raising revenue by local bodies (or states, in a fed- 
eration) are quite limited. All forms of indirect tax- 
ation are practically closed to local authorities. They 
are unable to levy customs duties and are virtually 
precluded from the possibility of collecting excise 
duties to any degree of efficiency. In fact, local or 
state excise duties are doomed to be defective, they 
are easily subjected to evasion and graft (as we see 
in the gasoline tax in American states) and may 
undermine a Federal tax of the same character. 


Nor are all forms of direct taxation suitable sources 
of local or of state revenue in a federation. The 
inheritance tax is clearly unsuitable: it introduces 
abnormal variations in the revenue system and leads 
to evasive practices, aggravated by the inevitable 
tangle of jurisdictional tax disputes and multiple 
taxation, as we see it in the American tax system. 
The corporation tax and the income tax are equally 
unsatisfactory as local or even as state taxes: in 
both, the base transgresses local or state boundaries. 
The difficulties which are involved in localizing the 
taxable property or income renders any such taxa- 
tion largely inoperative, or arbitrary, or multiple, or 
expensive to collect. 


The financial disparity resulting from the widen- 
ing scope of local (or state, in federations) expendi- 
ture and the limited base of local (state) taxation 
accounts for the increasing importance of national 
contributions to local (state) treasuries all over the 
world in form of grants-in-aid, or subventions, or 
centrally administered, but locally (state) shared, 
taxes. 

The same policy is badly needed in American 
public finance. Only the Federal Government can 
raise on technically sound principles such kinds of 
taxation as the general income tax, corporation tax, 
estate or inheritance tax, practically all kinds of 
indirect taxes and stamp duties. The efficiency of 
collection and the popular control over the tax sys- 
tem (through the Federal voter who as a rule is 
much more responsive to public matters than a state 





®See my article “Local Finance” in vol. IX of the Encyclopaedia of 
the Social Sciences, 1933. 
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or a local voter) make centralization of revenue par- 
ticularly important. The great disparity of wealth 
and taxable capacity among the individual states and 
localities call for some pooling of national resources 
so that every state and locality will be able to 
achieve a certain minimum standard of public ad- 
ministration irrespective of the disadvantage of their 
lower taxable capacity. The state and local expendi- 
ture on education, police protection, crime abatement 
and traffic control must necessarily be of more or less 
the same standard all over the country, and there is 
a need for direct help to the states and localities en- 
abling them to achieve the normal standard every- 
where. The national treasury in England not only 
supplies the local bodies with grants on education 
amounting to more than half of their expenditure 
but pays to poorer districts higher quotas, enabling 
them to achieve just as high an efficiency in educa- 
tion as the richer districts may afford by themselves. 

Concentrating revenue sources and allocating a 
certain part of them to the states and local bodies 
leads to a much more economical structure of public 
finance than is possible under the system of fully 
separated budgets: the collection is cheaper, assess- 
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ment may be simplified or unified and the population 
becomes much more “tax conscious” over the “united 
front” instead of lavishness in the “rich” states and 
inevitable paucity in the less fortunate ones, as it is 
in the existing American system. 

While concentrating revenue there is no need of 
restricting in any way the full independence of the 
individual states with reference to their expenditure. 
They may arrange administration of their affairs 
just as they consider necessary. It is even possible 
to retain their full independence in raising revenue, 
but in such a case the national government will nat- 
urally deprive them of national grants and they will 
have to take the consequences of their shortsighted 
and foolish policy. The great advantage of coopera- 
tion and of a sharing in revenue will be recognized 
by the general public (including the teachers and 
other officials who are constantly held on back pay) 
very soon, and coordinated planning in public finance 
will generally be demanded. The national govern- 
ment must offer its plan on sufficiently attractive 
terms, and full cooperation will be assured without 
any political pressure. 

Thus the traditional American viewpoints on the 
independence of the individual states in the arrange- 
ment of their public affairs may be fully maintained 
along with the recognition of modern requirements 
of a rational financial system in a federation. 

The redistribution among the states or the shar- 
ing in the proceeds from certain Federal taxes may 
be made according to different principles consider- 
ing the particular tax or the service which is specially 
in view. With the American principle of independ- 
ence of the states, a uniform rule of per capita redis- 
tribution seems to be the simplest method and all 
favoritism toward the individual states will be elimi- 
nated. By this means a very important issue will 
be achieved, i. e., a certain normal standard for state 
and local purposes will be guaranteed to each and 
every state. With reference to some tax revenues, 
special criteria may be applied. For instance, if we 
make the gasoline tax fully centralized eliminating 
all state or local surcharges, the proceeds might be 
redistributed approximately as follows: 5 per cent 
for the Federal Treasury and 95 per cent in favor 
of the individual states, namely: 50 per cent accord- 
ing to the length of roads, 25 per cent according to 
the number of automobile licenses in each state, 20 
per cent according to population and 5 per cent ac- 
cording to the area, or on similar other lines.’® 

If we assume that the future tax bill for Federal, 
state and local administration will amount to approx- 
imately $10,000,000,000 a year (for our purposes an 
absolutely exact figure is not necessary and there is 
sufficient elasticity in the plan; temporary and sec- 
ondary sources are not included), we may take for 
granted that about $3,750,000,000 a vear will be 
needed for purely Federal purposes and about 
$6,250,000,000 for state and local purposes as the 
normal tax revenue. Of course, readjustments one 
way or the other can always be made as soon as we 


Cp. Crawford, Administration of the Gasoline Tax, 1932, pp. 37 and 
51, and see below. 
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will have a definite picture of the whole plan of 
reform. Our chief aim must be a balanced budget 


at whatever cost in Federal, state and local public 
finance. 


The depreciation of the dollar and uncertainties 
as to the future economic and monetary policy make 
all calculations of the possible revenue a mere guess- 
work, however. Inflation— which contrary to 
common belief cannot be achieved at will in an 
economically healthy community and is difficult to 
control—has not yet shown itself to any serious 
extent although the increasing demand for small 
silver coins and cash (this is the usual first sign of a 
real inflation) manifest the tendency quite sharply. 


I have been asked by the Tax Research Founda- 
tion to draw a complete plan of a reformed tax sys- 
tem in form of a chart and my “Model American 
Federal, State and Local Tax System” has been 
included by them in the fifth edition of the “Tar 
Systems of the World,’ published by Commerce Clear- 
ing House, Inc., Chicago, 1934, p. 280f."2 


In the following two chapters I am going to substan- 
tiate all the details of my reform plan. Of course, I 
am perfectly aware of all the many pitfalls of any 
such plan. Nevertheless, a definite thorough revi- 
sion is necessary and the total overhauling of the 
existing tax system cannot long be postponed. Po- 
litically any reform of this range presents consider- 
able difficulties, although my proposals are much 


less revoluntionary than practically any measure of 
the New Deal. 


Foreign countries have made extensive investiga- 
tions of the problems involved, as for instance the 
well known German work under the chairmanship 
of Dr. Johannes Popitz (Der kiinftige Finanzausgleich, 
1932), the reports of the Committee of Experts in 
France and many others. The National Tax Asso- 
ciation of America, Professor E. R. A. Seligman 7” 
and other American colleagues have approached 
problems for America with infinitely superior knowl- 
edge of American economic, social, political and fi- 
nancial conditions than possessed by myself after 
only five years of residence in this country. Never- 
theless, I did not feel myself justified in rejecting the 
kind invitation of the Tax Research Foundation to 
propose a Reformed Tax System Plan of my own. 
My viewpoints are naturally based chiefly on Eu- 
ropean experience, but I hope that my definite but 
hardly authoritative remarks and proposals will be 
considered by American experts in public finance. 
My extensive investigations in the theory and prac- 
tice of taxation in many European countries for 
over thirty years and considerable practical experi- 
ence in the capacity of a tax expert of long standing 
gave me the moral right to criticize the American 
tax system and to offer some concrete solutions of 
my own. My criticisms are done solely with the 
desire to cooperate as sincerely as I am able to do 
in the economic reform thought of a country which 
has given me her hospitality. 


11 See reproduction of chart, beginning on page 545. 

12 “The Fiscal Outlook’’ in Political Science Quarterly, March 1933 and 
“Public Education and a Reformed Tax System,” Address at Northern 
Illinois State Teachers College on May 5, 1933. 
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